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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available 
to the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural 
Marketing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the 
Commodity Exchange Act (7 U.S.C. Chapter 1), the Grain 
Standards Act (7 U.S.C. 71 et seq.), the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 et seq.), the Perishable Agricultural 
Commodities Act, 1920 (7 U.S.C. 499a et seq.), and the United 
States Warehouse Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as ‘Agriculture Decisions.’’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary's decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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Agricultural Marketing Agreement Act, 1937 


Lamers Dairy, Inc., and JEROME FiscHer, d/b/a Urscnic 
Damy. AMA Docket No. M 30-2. Interlocutory 
ruling on admissibility of evidence . . 


(No. 16,841) 


In re Lamers Darry, Inc., and JEROME FiscuEer, d/b/a UTscuic 
Dairy. AMA Docket No. M 30-2. Decided November 4, 1975. 


Interlocutory Ruling on admissibility of evidence 


This order is issued in accordance with the facts and circumstances set forth here- 
in. 


Ray J. Foster, Racine, Wisconsin, for petitioners. 
Edward M. Silverstein, for respondent. 
Dorothea A. Baker, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


On October 9, 1975, Dorothea A. Baker, Administrative Law 
Judge, certified to the Secretary various proposed rulings which 


relate to the type of evidence that should be admitted in this 
proceeding. 


Final administrative authority to decide the Department’s 
cases subject to the Administrative Procedure Act has been 
delegated by the Secretary to the Judicial Officer (37 F.R. 28475; 
38 F.R. 10795).! 


This is a proceeding instituted by petitioners pursuant to 


1. The office of Judicial Officer is a career position established pursuant to the 
Act of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 
(5 U.S.C. 1970 ed., Appendix p. 550). The Department’s first Judicial Officer 
held the office from 1942 to 1972. The present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation 
relating to appeals from the decisions of the prior Judicial Officer; and 8 years as 


administrator of the Packers and Stockyards Act regulatory prugram). 
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§ 8c(15)(A) of the Agricultural Marketing Agreement Act of 
1937, as amended (7 U.S.C. 601 et seq.), involving the validity of 
certain provisions of Federal Milk Order No. 30, regulating the 
handling of milk in the Chicago Regional Marketing Area. Peti- 
tioners also contend that they are not ‘‘handlers,” to which the 
Order applies. 


Petitioner Lamers is a Wisconsin corporation engaged prin- 
cipally in the business of bottling fluid milk for distribution and 
sale to retail customers in and around the Appleton, Wisconsin, 
Metropolitan Area. Petitioner Fischer is an individual engaged 
principally in the business of bottling fluid milk for distribution 
and sale to retail customers in and around the Appleton, 
Wisconsin, Metropolitan Area. 


An understanding of the issues certified to the Judicial Officer 
requires an understanding of the marketing order program. Milk 
marketing orders issued under the Act provide for the classifica- 
tion of milk in accordance with the form in which or the purpose 
for which it is used, and for the payment to all producers 
delivering milk to all handlers under a particular order of uniform 
minimum prices for all milk so delivered. The procedure is gen- 
erally as follows (Grant v. Benson, 229 F.2d 765, 767 (C.A.D.C.), 
certiorari denied, 350 U.S. 1015): 

The Market Administrator computes the value of milk used by each pool 

handler by multiplying the quantity of milk he uses in each class by the 

class price and adding the results. The values for all handlers are then 
combined into one total. That amount is decreased or increased by several 
subtractions or additions. * * * The result is divided by the total quantity 

of milk that is priced under the regulatory program. The figure thus ob- 

tained is the basic or uniform price which must be paid to producers for 

their milk. Each handler whose own total use value of milk for a particular 
delivery period, i.e., a calendar month, is greater than his total payments 

at the uniform price is required to pay the difference into an equalization or 

producer-settlement fund. Each handler whose own total use value of milk 

is less than his total payments to producers at the uniform price is entitled 

to withdraw the amount of the difference from the equalization or 

producer-settlement fund. Thus a composite or uniform price is effectuated 

by means of the; equalization or producer-settlement fund. 

The petitioners’ basic complaint is that under Federal Milk 
Order No. 30, the Secretary has fixed the Class I (fluid milk) price 
too high and has provided unreasonably low supply plant and unit 
pooling plant qualification standards which frustrate the main ob- 
jectives of the Act. Petitioners contend that the cooperatives ex- 
ercise the real control and authority over Federal Milk Order No. 
30, rather than the Secretary, and that these actions by the 
Secretary give competing cooperatives an economic advantage 
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over petitioners. Specifically, petitioners allege in their Amended 
Petition, pp. 2-7, the following facts: 


(d) Under said orders, the minimum prices for raw milk are generally 
established according to a dual pricing system; raw milk which is used in 
manufacturing milk products (called ‘‘Class II milk’’ under the orders) is 
priced at a certain price per hundredweight (‘‘cwt.”) and raw milk 
processed and bottled as fluid milk (called ‘‘Class I milk’’) is priced at a 
higher price than Class II milk, which price is composed of the Class II 
price plus an established differential. 


(e) By virtue of the Act and the general regulations for milk marketing 
orders issued by the Secretary (7 CFR, Part 900), any proposed original 
order and any proposed order as amended, before becoming effective, must 
be approved by vote of at least two-thirds (2/3) of the dairy farmer 
producers whose raw milk is to be reguiated by said order, or order as 
amended. In the event that said approval is not received, the Secretary 
may not generally issue the order and regulate the raw milk which would 
be affected. 


(f) The aforesaid general regulations provide that milk marketing co- 
operatives may vote on proposed orders and orders as amended on behalf 
of the dairy farmer producers who are members of such cooperatives. 


eee * 


(i) A small number of cooperatives, all members of the same common 
marketing agency, Central Milk Sales Agency, (‘‘CMSA”’) control well in 
excess of two-thirds of the votes on Order No. 30 because of their dairy 
farmer producer membership. The identity of said cooperative members of 
CMSA is as follows * * *: 


Associated Milk Producers, Inc. 
(“AMPI’’) 


ese ee 


On information and belief, AMPI alone controls in excess of two-thirds of 
the producer votes on Order No. 30 through its right to vote on behalf of its 
member-producers supplying the Chicago Regional Marketing Area, 
pursuant to the terms of 7 U.S.C. § 601 and following. 


(j) On information and belief, the above-listed CMSA cooperatives, 
acting principally through CMSA, propose and have proposed amend- 
ments and other changes to Order No. 30 on a regular basis, which amend- 
ments and other changes are, as a matter of course, adopted by the Secre- 
tary or his agents and then approved by these cooperatives voting on 
behalf of their member producers. 


(k) These same CMSA cooperatives operate numerous milk manu- 
facturing and fluid milk processing plants throughout the state of Wiscon- 
sin, which plants are qualified as supply plants and distributing plants 
respectively on Order No. 30. * * * The CMSA cooperatives compete with 
petitioners in obtaining an adequate Grade A raw milk supply from 
producers and in selling at retail and wholesale, bottled fluid milk and milk 
products within, and within the vicinity of, the Appleton, Wisconsin 
metropolitan area. * * * 
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(l) The CMSA cooperatives have proposed and approved many amend- 
ments and changes to Order No. 30 which are favorable to themselves and 
injurious to petitioners in competition with them for an adequate Grade A 
raw milk supply and for wholesale and retail sales of bottled fluid milk and 
milk products in, and in the vicinity of the Appleton, Wisconsin metropoli- 
tan area, which amendments and changes are as follows: 


(1) Amendments and changes to Order No. 30 which, since 1968, 
have continuously provided for unreasonably high Class I differen- 
tials and which have substantially exceeded the extra costs of 
supplying Class I milk to the Chicago Regional Marketing Area. 


(2) Amendments and changes to Order No. 30 providing for unrea- 
sonably low supply plant and unit pooling plant qualification stand- 
ards under Section 1030.7 and its predecessors, which unreasonably 
low qualification standards frustrate the main objectives of the Act, 
to aid in bringing about orderly marketing in place of the chaotic 
conditions which existed prior to regulations, and to insure con- 
sumers an adequate supply of high-quality milk. 


The effect of the aforesaid amendments and changes is to force petitioners 
and other small handlers with consistently high Class I utilization require- 
ments to subsidize in substantial part the businesses of their CMSA co- 
operative competitors, hindering petitioners in their ability to compete 
with CMSA cooperatives in obtaining an adequate Grade A raw milk 
supply and in selling at retail and wholesale bottled fluid milk and milk 
products; while at the same time, enhancing the ability of said CMSA co- 
operatives to compete with petitioners in said activities in the area set 
forth in subparagraph (k) and this subparagraph (1) above. 


Based on the foregoing alleged facts, petitioners contend they 
should be exempt from the Order on the following grounds: 


(1) The possession and exercise of control and authority over Order No. 
30 by certain cooperatives constitutes unlawful delegation of power by the 
Secretary and his agents to private groups and corporations, which 
delegation of power is arbitrary, capricious, unreasonable, and an abuse of 
administrative discretion, and which violates Article I of the Constitution 
of the United States of America as unlawful delegation of legislative 
power. 


(2) By reason of the fact that Petitioners are required by Order No. 30 to 
pay into the Producer Settlement Fund and other funds established under 
the Order, substantial amounts of money which Petitioners have earned in 
their businesses, such requirement violates the Fifth Amendment of the 
Constitution of the United States of America in that it takes Petitioners’ 
private property for a public use without just compensation. 


(3) By reason of the facts alleged in the Petition the possession and 
exercise of control and authority over Order No. 30 violates Section 1 of the 
Fourteenth Amendment to the Constitution of the United States of 
America in that it constitutes unlawful class legislation and deprives Peti- 
tioners of the equal protection of the laws of the United States. 


(4) The determination by the Secretary and the Federal Milk Market 
Administrator of Order No. 30 that Petitioners are handlers, violates the 





1770 AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
Cite as 34 A.D. 1766 


provisions of 7 U.S.C. 608(c)(1) and is an unlawful determination, and is 
arbitrary, capricious, unreasonable, and an abuse of administrative discre- 
tion. 


(5) The fluid milk and milk products marketed by Petitioners are not in 
interstate commerce and do not exert a substantial economic effort on 
interstate commerce. Accordingly, the Petitioners allege that the 
purported regulation of the Petitioners as handlers under Order No. 30 vio- 
lates Article I, Section 8, of the Constitution of the United States of 
America in that it exceeds the commerce power of the Congress of the 
United States as said regulation affects Petitioners. 


An oral hearing herein was conducted on September 4, 1975, in 
Milwaukee, Wisconsin. At that time, documentary and testi- 
monial evidence was made an offer of proof. The respondent was 
permitted to have a ‘“‘continuing objection to all of the evidence”’ 
offered by petitioner (Tr. 43). In addition, respondent made other 
objections to the offer of proof and motions to strike (Tr. 43, 65, 
67, 74, 90, 104, 110, 114a, 116, 117, 123). 


In essence, the respondent contends that virtually all of the tes- 
timony which was proffered by petitioners in the September 4, 
1975, oral hearing is inadmissible. Respondent contends that the 
only pertinent evidence in this proceeding consists of the records 
of the promulgation hearings, except, perhaps, evidence as to 
whether petitioners are engaged in commerce. The record is not 
entirely clear as to whether respondent concedes that de novo 
evidence as to interstate commerce is admissible in this pro- 
ceeding (see Tr. 130). 


Also at issue herein is the question of whether the material sub- 
ject to the request for subpoenas filed at the oral hearing on Sep- 
tember 4, 1975, which subpoenas are directed to the Regional 
Manager, Associated Milk Producers, Inc.; to the Secretary, 
Sydney Berde, Central Milk Sales Agency; and, to John Kornely, 
Manager, Kornely Dairy, is relevant or material to the questions 
at issue in this proceeding. The respondent has filed objection to 
the issuance of such subpoenas on May 20, 1975, on the basis that 
the information sought is irrelevant and immaterial to the ques- 
tions at issue in this proceeding and that the information as to 
how producers, or their representatives, voted in a marketing 
order referendum is not discoverable since a producer has a con- 
stitutional right to have his ballot remain secret. 


Upon a thorough study of the entire record in this case, I am in 
complete agreement with the position of the respondent and, 
therefore, in complete disagreement with the position of Judge 
Baker. 
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Judge Baker’s first proposed ruling relates to the testimony of 
seven witnesses submitted as an offer of proof at the September 4, 
1975, oral hearing. The general testimony by the two petitioners 
relating to their businesses (Tr. 110, line 20 through Tr. 112, line 
24; Tr. 114a, line 23 through Tr. 116, line 13; Tr. 116, lines 19-20) 
is admissible. All of the other testimony is inadmissible in this re- 
view proceeding. 


The evidence proffered by petitioners relates to the wisdom or 
efficacy of the Federal Order provisions. It consists of testimony 
indicating that the cooperatives persuaded the Secretary to set 
the Class I price for milk too high, thereby putting the petitioners 
at a competitive disadvantage compared to the cooperatives. The 
proffered evidence indicates that because the Class I price is too 
high, the Order does not tend to effectuate the declared purposes 
of the Act. Petitioners’ evidence would show that a sufficient 
supply of pure and wholescme milk would be produced at a lower 
Class I price, and that consumers would be better able to purchase 
fluid milk at a lower price. 


For example, Dr. Roland W. Bartlett, the petitioners’ principal 
witness, testified (Tr. 47-51, 59-60, 80-81): 


(Tr. 47] A. Okay, okay. Quickly, I would refer to the disorderly 
marketing factors of federal milk orders in three or four statements. First, 
they permitted co-operatives to use federal milk orders as a foundation for 
exacting overorder Class I payments over federal order Class I prices. Co- 
operatives have used threats, intimidation, and coersion over little co- 
operatives and little handlers in carrying out this. 


Secondly, they permitted the use of pool plant provisions that resulted 
in milk supplies far in excess of the volume needed for an adequate supply 
as authorized by the Act. They have permitted excessive price of Grade A 
milk in federal orders. And this constitutes a national scandal by exacting 
— by — but permitted a volume of Grade A milk to be freed from competi- 
tion. 


And the third point I make in regard to overall, they exacted federal 
order Class I prices far in excess of Minnesota-Wisconsin manufacturing 
price being necessary to get an adequate supply of milk in accordance with 
the Act. 


Combination of overorder payments of co-operatives and the excessive 
federal order Class I prices together have [Tr. 48] cost consumers 
probably at least two cents a — resulted in consumers paying at least two 
cents a quart in the Chicago area and throughout the United States. more 
than is necessary to get an adequate supply of milk. * * * 


see 


(Tr. 50] Q. Doctor, getting back to the Class I differential that is not 
considering the overorder premiums that the co-operatives are exacting, 
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but strictly with respect to the Class I differential and strictly with respect 
to Order No. 30, is it your conclusion or your opinion that the Class I dif- 
ferential is excessive on Order No. 30? 


A. Tee. 
Q. And what do you base that opinion on, Doctor? 


{Tr. 51] A. It’s based upon my studies of the amount that the Class I 
price necessary over the Minnesota-Wisconsin price to get an adequate 
supply of milk in conformance with the Act. 


Q. And, Doctor, when was this study performed? 
A. This study was presented in 1974, and included the data for 1972. 
Q. And did it include the data specifically for the Chicago Order No. 30? 


A. Yes. On page six, in the markets with overorder payments, Chicago 
is one of the fifteen markets with overorder payments in 1972. And it in- 
cluded the — it included Chicago as one of the 25. 


Q. I see. Now, just to make certain that the record is clear on this point, 
could you explain what you mean by overorder payments? 


A. Yes. Overorder payments are payments exacted by co-operatives 
with the foundation of a federal order Class I price in excess of the federal 
order Class I price. 


Q. I see. 


A. And they've used threats, intimidation, and coersion in effectuating 
these overorder payments. And this has been permitted by the Depart- 
ment of Agriculture even though, according to the Act, the Secretary of 
Agriculture is supposed to protect consumers. 


ese ee 


(Tr. 59] A. * * * Seventy-seven percent of the total net receipts in the 
United States are Grade A. Currently. Or 1973. Class I sales amount to 
49 %. There’s been an increase in the proportion of the total milk supplies 
going to Grade A because of this excessive Class I price. Federal milk 
orders have been — effectuated disorderly marketing by taking into the 
federal order excessive supplies of Grade A manufacturing milk. And these 
excessive supplies of Grade A manufacturing milk have been the reason 
why we have this big increase in unnecessary surplus. * * * 


Q. Yes. My question was, Doctor, — and to restate it again was, does 
some of the profit of the manufacturing end [Tr. 60] come out of the 
pooling system? 


A. Yes. It comes out of the pooling system because the only reason that 
a manufacturing plant wants to get under the federal order is to get money 
from the pool. And by the federal order including all of this excess milk in 
the pool, the small dealer is helping to pay for the market blend. And he is 
penalized because of this. He has no — the manufacturing plant has in- 
come from its operations, which the small dealer doesn’t. And this creates 
an unfair competitive advantage against the little dealer. 
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Q. And, Doctor, this occurs on Order No. 30 as well as other orders? 
A. That’s true. 


Q. Okay. Now, Doctor, is there any effect upon the consumer because of 
the excess supplies of milk on Federal Order 30 as well as other orders, and 
because of the excessive Class I differential? 


AST: Fo" 


ee ee 


(Tr. 80] A. The principal methods used by the Associated Milk 
Producers, Incorporated, to bring about monopoly Class I [fr. 81] prices 
for milk are, first, creating a standby pool. Second, using the bargaining 
power of large regional co-operatives, including the federal order, the co- 
operatives in AMPI, in the Chicago area, to get excessive federal order 
Class I prices, loading the pool, taking away needed milk supplies from 
handlers and making threats to do so. Buying out aggressive dealers and 
underpricing in order to get competitors’ accounts. Providing a dairy with 
free rent. Paying off a co-operative manager. And among these eight, I 
would like very particularly to refer to one, two, four, and eight, which deal 
with the Chicago area more particularly. 


The petitioners have misconceived the basic nature of a review 
proceeding under § 8c(15)(A) of the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 608c(15)(A)). An action brought 
pursuant to § 8c(15)(A) of the Act is not a trial de novo but rather 
is a proceeding to review the record, on which the challenged ad- 
ministrative decision is based, to determine whether the adminis- 
trative decision is based on substantial record evidence. Wawa 
Dairy Farmsv. Wickard, 56 F. Supp. 67, 70 (E.D. Pa.), affirmed, 
149 F.2d 860, 862 (C.A.3); Windham Creamery, Inc. v. Freeman, 
230 F. Supp. 632, 633 (D. N.J.), affirmed, 350 F.2d 978 (C.A. 3), 
certiorari denied, 382 U.S. 979. See, also, In re College Club 
Dairy, Inc., et al., 15 Agriculture Decisions 367, 371 (1956). 


The petitioners have the right to contend in this proceeding 
that the Class I price under Federal Order No. 30 is too high and 
that the pool plant qualification standards are too low. But the 
question is, upon what record is the determination as to the 
validity of such Order provisions to be made? 


It has been settled for more than 30 years that evidence such as 
that proffered by petitioners in this case is not admissible in a re- 
view proceeding under § 8c(15)(A) of the Act. In In re Andrew W. 
Leonberg, 32 Agriculture Decisions 763, 792-793 (1973), it is 
stated: 


It is well established that when the lawfulness of the Order itself or a 
provision thereof is attacked, the Act affords no trial de novoby way of the 
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8c(15)(A) petition. The Order must stand or fall upon the basis of the 
evidence before the Secretary adduced during the promulgation pro- 
ceedings, and additional evidence is not relevant or admissible in the 
8c(15)(A) proceeding. ‘‘To allow evidence [in the 8c(15)(A) proceeding not 
presented in the promulgation proceeding] would be to reopen, rather 
than to judge, the promulgation proceeding.’’ United Statesv. Mills, 315 
F.2d 829, 836 (C.A. 4), certiorari denied, 374 U.S. 832. Accord: Dairy- 
men’s League Cooperative Ass'n v. Brannan, 173 F.2d 57, 66 (C.A. 2), 
certiorari denied, 338 U.S. 825; In re Terrace Park Dairy, 12 Agriculture 
Decisions 1383, 1396-1397 (1953); Sprague Dairy Co. v. Anderson, 6 Agri- 
culture Decisions 729 (N.D. Ill.). See, also, Acme Fast Freight, Inc. v. 
United States, 154 F. Supp. 239, 241 (S.D.N.Y.). 


This exclusionary rule is necessary to maintain the integrity of the regu- 
latory program. The promulgation of an Order or an amendment thereto is 
formal rulemaking subject to section 7 of the Administrative Procedure 
Act (5 U.S.C. § 556), which provides that no rule shall be issued except as 
“supported by and in accordance with the reliable, probative, and sub- 
stantial evidence.’’ Section 8c(4) of the Agricultural Marketing Agreement 
Act (7 U.S.C. 608c(4)) requires that in issuing an Order the Secretary shall 
find upon the evidence introduced at the promulgation hearing that issu- 
ance of the Order will tend to effectuate the declared policy of the Act. The 
administrative process would be seriously disrupted if the Secretary based 
his determination to issue an Order upon the evidence before him, while the 
validity of his determination was later judged upon different evidence. 
Therefore, any new, relevant evidence bearing upon the validity of the 
Order must be presented first to the Secretary in his legislative, and not in 
his judicial capacity.’ 


Similarly, in In re Cloverleaf Dairy Co., 4 Agriculture Decisions 
627, 632-633 (1945), affirmed sub nom. Sprague Dairy Company 
v. Anderson, 6 Agriculture Decisions 729 (N.D. IIl.), the Judicial 
Officer stated: 


Petitioners do not claim that Order No. 69 as a whole is invalid. They 
ask that the order be modified to exclude certain territory in Will County 
from the marketing area defined or that petitioners be exempted from the 
operation of the order, because (1) the handling of milk by petitioners is 
not in the current of interstate commerce and does not directly burden, 
obstruct or effect interstate commerce in milk or milk products, and (2) 
there is no need to include Will County under the order and such inclusion 
is arbitrary because there were no disorderly marketing conditions, 
because petitioners had satisfactory relationships with producers, and be- 
cause the markets in Will County, such as Joliet, are purely local markets 
separated from Chicago by miles of rural territory. 


Petitioners insist that they are entitled under the act to a de novo 
hearing on their petition, that is, that they are entitled, apart from the 
promulgation hearings, to introduce and to have considered evidence on 


2. Some of the petitioners’ evidence would have been irrelevant even in a rule- 
making proceeding, e.g., evidence relating to other marketing areas. 
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the allegations in their petition. 


The issuance of Order No. 69 was quasi-legislative in character. Section 
8c of the act requires notice, hearing and a finding, upon the basis of 
evidence adduced at the hearing, that the order and all its terms and provi- 
sions will tend to effectuate the declared policy of the act. This proceeding 
is one for review and is of a quasi-judicial nature. Certainly, then, 
petitioners’ complaints that the inclusion of Will County is arbitrary, 
contrary to the facts, will not effectuate the policy of the act, etc., must be 
evaluated in the light of the record upon which the order was promulgated, 
rather than by means of other and different evidence produced at a hearing 
in this proceeding. I think the same conclusion ought to apply to peti- 
tioners’ contentions that the handling of milk in Will County is not in the 
current of interstate commerce and does not directly burden, obstruct, or 
affect interstate commerce in milk or milk products. The answer on this 
point is not entirely free from doubt but, in addition to the notice, hearings 
and finding referred to above, the order was accompanied by a finding (sec. 
969.0(a)(4)) that the handling of all milk in the marketing area defined ‘‘is 
in the current of interstate commerce, or directly burdens, obstructs, or 
affects interstate commerce in milk and its products.” I think, then, that 
the allegations as to absence of any interstate commerce grounds for in- 
cluding Will County in the marketing area must also be considered upon 
the basis of the evidence adduced at the promulgation hearings. 


These conclusions denying petitioners a de novo hearing do not, as peti- 
tioners seem to believe, deprive them of a hearing. The decision is that the 
scope of the hearing is restricted to examination and consideration of the 
evidence in the promulgation record. 


The Court, in affirming the Judicial Officer’s decision in the 
Cloverleaf Dairy Co. case, just quoted, stated (Sprague Dairy 
Company v. Anderson, 6 Agriculture Decisions 729 (N.D. IIl.): 


The validity of a marketing order issued pursuant to the Agricultural 
Marketing Agreement Act of 1937 must be adjudged on the basis of the 
promulgation hearing record which proceeds the issuance of such an order 
and upon which such an order must be predicated. 


It has consistently been held that evidence which goes to the 
soundness of the Secretary’s decision as to an Order, to whether 
an Order should be amended, to the practicality, effectiveness or 
desirability of an Order, or to whether the Order effectuates the 
declared policy of the Act, is properly presented to the Secretary 
only in his quasi-legislative capacity, that is, in a quasi-legislative 
hearing being held pursuant to §§ 8c(3) and (4) of the Act, and 
may not properly be presented to the Secretary in his quasi-judi- 
cial capacity in a § 8c(15)(A) review proceeding. See In re William 
S. Wright, 2 Agriculture Decisions 327; 2 Agriculture Decisions 
383, 384-385 (1943); In re Abbots Dairy, 2 Agriculture Decisions 
553, 555-556 (1943); In re Brucer Dairy, 2 Agriculture Decisions 
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661, 662 (1943); 3 Agriculture Decisions 247, 249-250 (1944); In re 
Roberts Dairy Company, 4 Agriculture Decisions 84, 89 (1945); In 
re Cloverleaf Dairy Co., et al., 4 Agriculture Decisions 627, 632- 
633 (1945), affirmed sub nom. Sprague Dairy Company v. 
Anderson, 6 Agriculture Decisions 729 (N.D. IIl.); In re Edward 
J. Vagim, 17 Agriculture Decisions 167, 168-169 (1958); In re 
Cedar Grove Farms, 21 Agriculture Decisions 983, 985 (1962); In 
re Colonel Norman J. Riebe, 22 Agriculture Decisions 350, 351 
(1963); In re Producers Creamery Company of Springfield, 23 
Agriculture Decisions 515, 516 (1964); In re Arvin Rawlings and 
Blair Greaves, 28 Agriculture Decisions 1222, 1223 (1969); Jn re 
Diamond State Dairies, Inc., 25 Agriculture Decisions 1189, 1192 
(1966); In re Tuscan Dairy Farms Inc., et al., 30 Agriculture 
Decisions 1135, 1148 (1971), affirmed, Tuscan Farms v. Hardin, 
31 Agriculture Decisions 1126, 1127-1130 (D.N.J. 1972); In re 
Hawthorn-Mellody, Inc., 30 Agriculture Decisions 1774, 1791 
(1971); In re Fitchett Bros., Inc., 33 Agriculture Decisions 257, 
265 (1974); In re Michaels Dairies, Inc., 33 Agriculture Decisions 
1663, 1701, 1727 (1974), affirmed, Civil Action No. 75-0022 
(D.C.D.C. 1975). 


For the foregoing reasons, the evidence proffered at the Sep- 
tember 4, 1975, hearing, except as indicated above, was in- 
admissible and should not be received in evidence. 


The foregoing principles apply to the evidence with respect to 
the interstate commerce issue, as well as to the other issues. The 
petitioners contend that they are not handlers because their 
activities allegedly are not in the current of interstate or foreign 
commerce and do not directly burden, obstruct, or affect inter- 
state or foreign commerce (see 7 U.S.C. 608c(1)). 


However, the commerce issue was presumably developed at the 
quasi-legislative promulgation hearings, and the Secretary pre- 
sumably made detailed findings of fact based on such evidence. 
Hence the commerce issue, as well as the other issues, must be de- 
termined on the basis of the promulgation hearing records. 


At one time, a distinction was made in certain types of pro- 
ceedings between “jurisdictional facts’’ and other facts (see, e.g., 
Crowell v. Benson, 285 U.S. 22, 54-65), but that ‘doctrine 
probably is no longer law.’’ Davis, Administrative Law Treatise 
(1958), Vol. 4, § 29.08, p. 156. See, also, Davis, Administrative 
Law Treatise (1970 Supp.), § 29.08. 


With respect to the six exhibits offered at the September 4, 
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1975, hearing, Exhibits 1-3 relate to subpoenas duces tecum ad- 
dressed to two Cooperative officers to produce records relating to 
block voting of member cooperatives and to the number of 
producer-members of Associated Milk Producers, Inc. The 
subpoenas duces tecum have now been superseded by applications 
for new subpoenas duces tecum and, therefore, Exhibits 1-3 are 
irrelevant. 


Exhibits 4-6 relate to economic facts bearing on the wisdom or 
efficacy of the challenged Order provisions; and are inadmissible 
for the reasons set forth above. 


Judge Baker’s third proposed ruling relates to petitioners’ 
application for subpoenas duces tecum to be issued to the two Co- 
operative officers referred to above, and for a subpoena to be 
issued to Mr. John Kornely, Manager, Kornely Dairy. The appli- 
cation should be denied as to all three persons. 


The subpoenas duces tecum addressed to the Cooperative of- 
ficers are for the purpose of proving that the cooperatives have 
sufficient membership to control the producer referenda relating 
to the Order and that they exercise that power by block voting. 


There is no basis for issuing a subpoena duces tecum to enable 
petitioners to prove that the cooperatives have sufficient member- 
ship to control the producer referenda relating to the Order, inter 
alia, because it is admitted in the Answer, paragrpph 10, that the 
cooperatives control over 75% of the producers supplying the 
Chicago Regional Marketing Area. Respondent does not, and 
cannot, dispute the fact that the cooperatives have the power to 
control the producer referenda under the Order. 


There is no basis for issuing a subpoena duces tecum to enable 
petitioners to prove the cooperatives’ voting practices since, inter 
alia, the Department’s regulations protect the sanctity of the 
ballot in producer referenda. Specifically, the regulations provide 
(7 CFR 900.309): 


§ 900.309 Confidential information. 


The ballots cast, the identity of any person who voted, or the manner 
in which any person voted and all information furnished to, compiled by, 
or in the possession of the referendum agent, shall be regarded as con- 
fidential. 


The details of a producer referendum and the manner in which it 
is conducted are not reviewable. Freeman v. Hygeia Dairy 
Company, 326 F.2d 271, 273 (C.A. 5). Hence the petitioners are 
not permitted in this proceeding to violate the sanctity of the 
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ballots cast in producer referenda by subpoenas duces tecum. 


With respect to the application for a subpoena addressed to Mr. 
John Kornely, Manager, Kornely Dairy, the petitioners state 
(Application for Subpoena Duces Tecum, p. 4): 


11. The applicants further request that a subpoena be issued to John 
Kornely, Manager of Kornely Dairy, Two Rivers, Wisconsin, whom the 
applicants believe to have information relevant to this case but who refuses 
to appear without subpoena. Mr. Kornely’s testimony would support ap- 
plicants’ allegations to the effect that the Class I differential is too high 
and the pool plant qualification standards are excessively low. 


Such testimony would relate to the wisdom or efficacy of the 
Order provisions and, as stated above, would be inadmissible. 


Judge Baker’s fourth proposed ruling is that the respondent’s 
motions and requests should be denied. However, the respond- 
ent’s motions and requests should be decided in accordance with 
the views set forth in this ruling. 


Judge Baker’s fifth and last proposed ruling is that the oral 
hearing should be continued for the purpose of receiving any and 
all additional evidence relevant and material hereto. 


As set forth above, no evidence should be admitted relating to 
the wisdom or efficacy of Federal Order No. 30 or any provision 
thereof. The evidence, in this respect, is limited to the promulga- 
tion hearing records upon which the Secretary based his deter- 
minations. Since the Secretary relied on all of the evidence in the 
promulgation hearings, if any particular provision of the Order is 
challenged, all of the evidence in the promulgation records direct- 
ly or indirectly relating to such provision must be officially 
noticed in this proceeding. 


In this respect, I disagree with Judge Baker’s ruling that ‘‘a re- 
quest for official notice of thousands and thousands of pages * * * 
of transcripts, and hundreds and hundreds of exhibits * * * 
{would ]be unreasonable” (Tr. 133). Every word of evidence in the 
promulgation records and every exhibit which relates, directly or 
indirectly, to any provision of the Order challenged by petitioners 
was considered by the Secretary and, therefore, must be con- 
sidered by the Administrative Law Judge. It is reasonable, 
therefore, to take official notice of thousands of pages or, if need 
be, tens of thousands of pages. 


For example, in Grant v. Benson, 229 F.2d 765 (C.A.D.C.), 
certiorari denied, 350 U.S. 1015, a case in which I participated in- 
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volving the validity of provisions of the New York Milk Mar- 
keting Order, the promulgation hearing records sent by the De- 
partment to the Courts consisted of 45 volumes each approxi- 
mately four inches thick. 


An oral hearing would not, of course, be necessary in order to 
take official notice of the relevant promulgation records. In view 
of the ruling herein, and the statements by petitioners’ attorney 
(Tr. 131), I cannot imagine any relevant evidence that petitioners 
might offer at a further oral hearing. However, I cannot, of 
course, rule as to the admissibility of evidence in vacuo and, 
therefore, I cannot determine at this stage of the proceeding 
whether a further oral hearing would be proper. 


It would seem appropriate, therefore, for Judge Baker to re- 
quire petitioners to indicate the nature of any evidence they 
propose to present at a further oral hearing, before scheduling 
such a hearing. It would then be within Judge Baker’s discretion 
as to whether to make the determination as to the holding of a 
further oral hearing or whether to certify the matter to the Judi- 
cial Officer. 


One final comment is appropriate in view of the discussion at 
the oral hearing as to the possibility of an appeal from the Judicial 


Officer’s determination in this case (Tr. 13, 128-129, 131). My 
present ruling is not a final decision. It is not a ruling upon the 
prayer of the petition under 7 U.S.C. 608c(15)(A). It is merely an 
interlocutory ruling on the admissibility of evidence. It is not, 


therefore, an appealable ruling under 7 U.S.C. 608c(15)(B) of the 
Act. 


If this were a final, appealable order, I would have much more 
to say, inter alia,-as to the proper role of cooperatives in the 
formulation of, and block voting on, marketing orders issued un- 
der the Act. 


In the final order, I would also have to rule on whether various 
allegations of the complaint should be stricken. See, In re College 
Club Dairy, 14 Agriculture Decisions 790, 793-794 (1955). 


ORDER 


This proceeding is remanded to the Administrative Law Judge 
for further proceedings consistent with this ruling. 
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Laboratory Animal Welfare Act 


Puiturrs, Epwarp B., and HeLten M. Puituies. LAWA 
Docket No. 45. Consent order — Sanction 


TuuinE, Dr. H. C. LAWA Docket No. 31. aan 
order — termination of suspension . . 


(No. 16,842) 


In re Dr. H. C. Tuutine. LAWA Docket No. 31. Decided Decem- 
ber 3, 1975. 


Termination of suspension — Supplemental order 


Thomas E. Bundy, for complainant. 
Gordon A. Scraggin, Tacoma, Wash., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


On March 3, 1975, a consent order was issued which, inter alia, 
suspended respondent’s license as a dealer under the Act for a 
period of 28 days and thereafter until his premises were in compli- 
ance with the regulations and standards issued under the Act. 
Complainant has stated that respondent’s dealer premises are 
now in compliance with the regulations and standards issued un- 
der the Act and has recommended that the suspension of respond- 
ent’s license as a dealer under the Act be terminated, since such 
license has been suspended for more than 28 days. Accordingly, 
the suspension of respondent’s license as a dealer under the Act is 
hereby terminated. 


(No. 16,843) 


In re Epwarp B. Puituresand HELEN M. Puitures. LAWA Docket 
No. 45. Decided December 19, 1975. 
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Consent order — sanction 


Respondents have consented to the issuance of the order herein against them for 
violations of the Act in failing to comply with the regulations and standards 
issued thereunder as found herein. Respondents’ license as a registrant un- 
der the Act is suspended for 90 days and thereafter until they demonstrate 
that they are in full compliance with the regulations and standards thereof. 


Thomas E. Bundy, for complainant. 
Respondents pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare Act, 
as amended (7 U.S.C. 2131 et seq.), instituted by a complaint 
filed by the Administrator, Animal and Plant Health Inspection 
Service, United States Department of Agriculture, charging re- 
spondents with various violations of the regulations and stand- 
ards issued under the Act (9 CFR 1.1 et seq.). 


Respondents have filed an answer in which they admit the 
jurisdictional allegations of the complaint, neither admit nor deny 


the remaining allegations, waive oral hearing and further proce- 
dure under the Rules of Practice (9 CFR 4.1 et seq.), and consent 
to the issuance of a specified order, containing findings of fact and 
conclusions based upon the allegations in the complaint, the order 
to become effective on the day upon which service of the order is 
made on respondents. Complainant has recommended that the 
order consented to by respondents be issued. 


FINDINGS OF FACT 


1. (a) Edward B. Phillips and Helen M. Phillips, hereinafter 
referred to as the respondents, are individuals whose mailing ad- 
dress is Box 112, Michigantown, Indiana 46057. 


(b) The respondents, at all times material herein, were: 


(1) Doing business as Pet-O-Rama, at Kokomo, Indiana 
46901. 


(2) Licensed as a dealer under the Act and the regula- 
tions by the Secretary of Agriculture, and classified as a ‘‘B”’ 
dealer under the regulations. 
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(c) At the time of licensing under the Act, the respondents 
were apprised of the provisions of the Act and the regulations and 
standards, and agreed in writing to comply with their provisions. 


2. Respondents, on or about June 27, 1973, through June 29, 
1973, housed dogs, cats, nonhuman primates and other warm- 
blooded animals subject to the Act at their premises located at 
Kokomo, Indiana, and in connection with such animals, violated 
the regulations and standards in the following respects: 


(a) Such animals were not fed at least once each day with 
food of sufficient quantity and nutritive value to meet the normal 
daily requirements of such animals and maintain them in good 
health. 


(b) Potable liquids were not offered to such animals at least 
twice daily for periods of not less than one hour. 


(c) Excreta was not removed from primary enclosures as 
often as necessary to prevent contamination of the animals con- 
tained therein and to reduce disease hazards and odors, and pri- 
mary enclosures were not sanitized as often as necessary to pre- 
vent an accumulation of debris or excreta, or a disease hazard. 


(d) Respondents’ dealer premises were not kept clean and in 
good repair in order to protect the animals from injury and to 
facilitate the prescribed husbandry practices set forth in the 
standards. 


(e) Respondents’ dealer premises were not kept free of ac- 
cumulations of trash. 


(f) A sufficient number of employees were not utilized to 
maintain the prescribed level of husbandry practices set forth in 
the standards, under the supervision of an animal caretaker who 
has a background in animal husbandry or care. 


CONCLUSIONS 


By reason of the facts contained in findings of fact 1 and 2 
herein, respondents have willfully violated section 2.100 of the 
regulations (9 CFR 2.100), and sections 3.5(a); 3.6; 3.7(a), (b)(2) 
& (c); 3.8; 3.79(a); 3.80; 3.81(a), (b)(2) & (c); 3.82; 3.104(a); 3.105; 
3.106(a), (b)(2) & (c); and 3.107 of the standards (9 CFR 3.5(a); 
3.6; 3.7(a), (b)(2) & (c); 3.8; 3.79(a); 3.80; 3.81(a), (b)(2) & (c); 
3.82; 3.104(a); 3.105; 3.106(a), (b)(2) & (c); and 3.107). 


Inasmuch as respondent has consented to the issuance of the 
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following order, and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondents, their agents and employees, directly or indirectly 
through any corporate or other device, in connection with their 
business as a dealer under the Act, shall cease and desist from: 


1. Failing to feed animals at least once each day with food 
which is wholesome, palatable, free from contamination, and of 
sufficient quantity and nutritive value to meet the normal daily 
requirements for the condition and size of such animals and to 
maintain them in good health. 


2. Failing to offer potable liquids to animals at least twice daily 
for periods of not less than one hour, except as otherwise might be 
provided by the standards. 


3. Failing to remove excreta from primary enclosures as often 
as necessary to prevent contamination of the animals contained 
therein and to reduce disease hazards and odors. 


4. Failing to sanitize primary enclosures as often as necessary 


to prevent an accumulation of debris or excreta, or a disease 
hazard. 


5. Failing to keep respondents’ dealer premises clean and in 
good repair in order to protect the animals from injury and to 
facilitate the prescribed husbandry practices set forth in the 
standards. 


6. Failing to keep respondents’ dealer premises free of ac- 
cumulations of trash. 


7. Failing to utilize a sufficient number of employees, under the 
supervision of an animal caretaker who has a background in 
animal husbandry or care, to maintain the prescribed level of 
husbandry practices set forth in the standards. 


Respondents’ license to do business as a dealer under the Act is 
hereby suspended for 90 days and thereafter until respondents 
demonstrate that they are in compliance with the regulations and 
standards. A supplemental order will be entered terminating this 
suspension after said 90-day period has expired and respondents 
have demonstrated that they are in compliance with the regula- 
tions and standards. 
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This order shall have the same force and effect as if entered af- 
ter full hearing and shall be effective on the day upon which serv- 
ice of the order is made upon the respondents. 
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Packers and Stockyards Act, 1921 


BRIGANCE, THOMAS STEVEN, d/b/a Wapbe Caves PACKING 
Co. P&S Docket No. 5185. Consent order . 


BRUNNER, LOREN v. BRINKERHOFF FEED YArps, INc. 
P&S Docket No. 5206. Dismissal — settlement be- 
CUCU OI i o's oto ans ese vat duns 


Cottin County Livestock Commission Company. P&S 
Docket No. 5105. Consent order — Sanction 


Giynn Rosinson Stockxyarps, Inc. P&S Docket No. 
Ses GN CINIIN oo6 ce care dicks ewe trates 


Gueck, ELtwoop. P&S Docket No. 5174. Consent order 
Harker, Eart H. P&S Docket No. 5191. Consent order 


Meats, Inc. and Byron W. Horton. P&S Docket No. 
5037. Consent order................... 


MiTcHELL, Max, d/b/a Baxter Sate Company. P&S 
Docket No. 5140. Consent order — Sanction 


OveRLAND Srockyarps, Inc., and Petre BELEzzZUOLI. 
P&S Docket No. 4883. The corporate respondent — 
SNS. ddcottnds dena i eee 


The individual respondent — cease and desist order 
| ee re ee eae 


Unfair and deceptive practices — weighing livestock 
at less than their true and correct weights — False 
and incorrect invoices and accounts of sale — made a 
part of accounts and records — Scales — operating 
in a back-balanced condition — Wilful violations of 
the Act and the regulations — Cease and desist 
order against the corporate and the individual re- 
spondent — Sanction against the corporate respond- 
GU e640. ori 


Vison, Ropert W. P&S Docket No. 5165. Consent order 
— Sanction 
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(No. 16,844) 


In re Max MiITcHELL, d/b/a BAxtTER SALE Company. P&S Docket 
No. 5140. Decided December 8, 1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for vio- 
lation of the Act and regulations in connection with his operations as a mar- 
ket agency thereunder with respect to the maintenance of his custodial 
account and the issuance of incomplete or incorrect invoices and accountings 
as found herein. Respondent is suspended as a registrant under the Act for 
14 days. 


John E. Ford, for complainant. 
Bruce Nuzum, Newton, Iowa, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States Depart- 


ment of Agriculture, charging that respondent has wilfully vio- 
lated the Act and the regulations issued thereunder (9 CFR 201.1 
et seq.). 


Respondent Max Mitchell has filed an answer in which he: 


1. Admits that the respondent is an individual d/b/a Baxter 
Sale Company, with his principle place of business located at 
Baxter, Iowa; 


2. Admits that at all times material to the complaint respond- 
ent was (a) engaged in the business of conducting and operating 
Baxter Sale Barn, a posted stockyard under the Act, herein 
referred to as the stockyard; (b) engaged in the business of selling 
livestock on a commission basis at the stockyard; and buying and 
selling livestock in commerce for his own account; (c) registered 
with the Secretary of Agriculture as a market agency to sell live- 
stock in commerce; and (d) registered with the Secretary of Agri- 
culture as a dealer to buy and sell livestock in commerce; 


3. Admits that the Secretary has jurisdiction in this matter; 


4. Does not admit the facts alleged in the remaining para- 
graphs of the complaint, and withdraws the general denial of any 
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violation of the Packers and Stockyards Act made by previous 
answer, thereby neither admitting nor denying the remaining 
allegations contained in the complaint; 


5. States that respondent’s customers were aware of respond- 
ent’s business practices, and at no time did they complain of those 
practices or of any harm resulting therefrom; 


6. Waives oral hearing and further procedure under the rules of 
practice; 


7. Consents to the entry of a specified order; and 


8. Requests that the complainant waive the inclusion of the 
findings of facts in any entry of the order consented to. 


CONCLUSIONS 


Section 202.5(b) of the rules of practice governing proceedings 
under the Act provides: 


At any time after the issuance of the moving paper and prior to the 
hearing in any proceeding, the Secretary, in his discretion, may allow the 
respondent to consent to an order. In so consenting, the respondent must 
submit, for filing in the record, a stipulation or statement in which he 
admits those facts necessary to the Secretary’s jurisdiction and agrees that 
an order may be entered against him. 


Upon a record composed of the complaint and the stipulation or agree- 
ment consenting to the order, the judge may enter the order consented to 
by the respondent, which shall have the same force and effect as an order 
made after oral hearing. 

The facts admitted by respondent Max Mitchell and set forth 
above are sufficient to subject the respondent to the jurisdiction 
of the Secretary of Agriculture. 


Inasmuch as said respondent has consented to the issuance of 
the order set forth below and complainant has recommended that 
such order be issued, the order will be issued. As respondent has 
now demonstrated that the deficit in his ‘Custodial Account for 
Shippers’ Proceeds’’ has been eliminated, the suspension of re- 
spondent’s registration shall not extend beyond the expiration of 
the definite period provided for below. 


ORDER 


Respondent, in connection with his operations subject to the 
Packers and Stockyards Act of 1921, shall cease and desist from: 
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(a) Failing to deposit an amount equal to the proceeds receiv- 
able from the sale of consigned livestock, regardless of whether or 
not he has received those proceeds, into his ‘‘Custodial Account 
for Shippers’ Proceeds’’ within the time prescribed by regulation 
201.42(c) (9 CFR 201.42(c)); and 


(b) Any other failure to maintain his ‘‘Custodial Account for 
Shippers’ Proceeds’”’ in conformity with the provisions of section 
201.42 of the regulations (9 CFR 201.42); and 


(c) Issuing invoices and accountings to consignors of livestock 
which do not show the true and correct names of the purchasers of 
such livestock, or an identifiable abbreviation thereof, as required 
by regulation 201.43 (9 CFR 201.43); and 


(d) Where respondent is buying and selling livestock on a 
weight basis, making settlement therefor on any basis other than 
the actual weights of the livestock as obtained on scales operated 
by respondent, unless appropriately explained on the ac- 
countings, bills or statements issued, as required by regulation 
201.55 (9 CFR 201.55). 


Respondent is hereby suspended as a registrant under said Act 
for a period of fourteen days. 


This order shall have the same force and effect as if entered af- 
ter full hearing, and shall be effective on the sixth day after serv- 
ice thereof upon the respondent. Copies hereof shall be served 
upon the parties. 


(No. 16,845) 


In re Rospert W. Vinson. P&S Docket No. 5165. Decided Decem- 
ber 10, 1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for vio- 
lating the Act and regulations in connection with the keeping and mainte- 
nance of his custodial account for shippers proceeds as set forth herein. Re- 
spondent is suspended as a registrant under the Act until he demonstrates 
that the deficits in his custodial account are eliminated. 


John E. Ford, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed by the Administrator, Pack- 
ers and Stockyards Administration, United States Department of 
Agriculture, charging that respondent has wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure 
under the rules of practice (9 CFR 202.1 et seq.), and consents to 
the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint, the order 
to become effective on the sixth day after service upon respond- 
ent. Complainant has recommended that the order consented to 
by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Robert W. Vinson, herein referred to as the respondent, 
is an individual doing business as Hopkins County Livestock 
Commission with its principal place of business located at Sulphur 
Springs, Texas and as Cattleman’s Livestock Commission 
Company, with its principal place of business located at Paris, 
Texas. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of a market agency selling 
livestock on a commission basis in commerce for the accounts of 
others; and 


(2) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce on commission. 


2. During the period from February 25, 1975, through March 
18, 1975, respondent failed to maintain and use properly his 
“Custodial Account for Shippers’ Proceeds’’ at the Hopkins 
County Livestock Commission at Sulphur Springs, Texas, there- 
by endangering the faithful and prompt accounting for and pay- 
ment of the portions thereof due the owners or consignors of live- 
stock in that: 


(a) As of February 25, 1975, respondent had a shortage in 
funds available to pay shippers’ proceeds in the amount of 
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$20,777.87. As of said date he had outstanding checks drawn on 
the custodial account in the amount of $20,816.01 and to offset 
such checks, a bank balance of $38.14 and no deposits in transit, 
resulting in a deficiency of $20,777.87 in funds available to pay 
shippers’ proceeds, and 


(b) As of March 18, 1975, respondent had a shortage in 
funds available to pay shippers’ proceeds in the amount of 
$19,244.94. As of said date respondent had outstanding checks 
drawn on his custodial account in the amount of $23,912.28 and to 
offset said checks, a bank balance of $4,667.34 and no deposits in 
transit, resulting in a deficiency of $19,244.94 in funds available 
to pay shippers’ proceeds. 


(c) Such deficiencies were due to respondent’s failure to de- 
posit in his ‘‘Custodial Account for Shippers’ Proceeds’ within 
the time prescribed by the regulations an amount equal to the net 
proceeds from sales of consigned livestock. 


3. During the period from March 6, 1975, through March 20, 
1975, respondent failed to maintain and use properly his 
“Custodial Account for Shippers’ Proceeds’’ at the Cattleman’s 
Livestock Commission Company at Paris, Texas, thereby en- 


dangering the faithful and prompt accounting for and payment of 
the portions thereof due the owners or consignors of livestock in 
that: 


(a) As of March 6, 1975, respondent had a shortage in funds 
available to pay shippers’ proceeds in the amount of $10,917.42. 
As of said date, he had outstanding checks drawn on the custodial 
account in the amount of $15,327.89, and to offset such checks, a 
bank balance of $4,410.47 and no deposits in transit, resulting in a 
deficiency of $10,917.42 in funds available to pay shippers’ 
proceeds. 


(b) As of March 20, 1975, respondent had a shortage in 
funds available to pay shippers’ proceeds in the amount of 
$13,543.44. As of said date, he had outstanding checks drawn on 
the custodial account in the amount of $12,319.52 and to offset 
such checks, a bank overdraft of $1,223.92 and no deposits in 
transit, resulting in a deficiency of $13,543.44 in funds available 
to pay shippers’ proceeds. 


(c) Such deficiencies were due to respondent’s failure to 
deposit in his ‘Custodial Account for Shippers’ Proceeds’”’ within 
the time prescribed by the regulations an amount equal to the net 
proceeds from sales of consigned livestock. 
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CONCLUSIONS 


By reason of the facts set forth in findings of fact 2 and 3 herein, 
respondent has wilfully violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208, 213(a)) and section 201.42 of the regulations (9 
CFR 201.42). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below, and the complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his operations subject to the 
Act, shall cease and desist from: 


(a) Failing to deposit in his ‘‘Custodial Accounts for Shippers’ 
Proceeds’”’ within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds re- 
ceivable from the sale of consigned livestock; and 


(b) Failing to maintain his ‘“‘Custodial Account for Shippers’ 
Proceeds”’ in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42). 


Respondent is suspended as a registrant under the Act until 
such time as respondent demonstrates that the deficits in his 
“Custodial Accounts for Shippers’ Proceeds’’ have been elim- 
inated. When respondent demonstrates that the deficit in such 
custodial accounts has been eliminated, a Supplemental Order will 
be issued in this proceeding terminating this suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 16,846) 


In re Cotutin County Livestock Commission Company, Inc. P&S 
Docket No. 5105. Decided December 11, 1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against it for vio- 
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lations of the Act and regulations in connection with its operations as a 
market agency with respect to its financial status, custodial account, pur- 
chases of consigned livestock, and the other violations as found herein. 
Respondent is ordered to cease and desist from such violations. Further, re- 
spondent is suspended as a registrant under the Act for 30 days, and there- 
after until it demonstrates that it is no longer insolvent and that the deficit 
in its custodial account has been eliminated. 


John E. Ford, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, MO., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed by the Administrator, Pack- 
ers and Stockyards Administration, United States Department of 
Agriculture, charging that respondent has wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which it admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure 
under the rules of practice (9 CFR 202.1 et seq.), and consents to 
the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint, the order 
to become effective on the sixth day after service upon respond- 
ent. Complainant has recommended that the order consented to 
by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Collin County Livestock Commission Company, Inc., 
hereinafter referred to as the respondent, is a corporation with its 
principal place of business located at McKinney, Texas 75069. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of conducting and operating 
the Collin County Livestock Commission Company, Inc. stock- 
yard, McKinney, Texas, posted under and subject to the Act, 
herein referred to as the stockyard; 


(2) Engaged in the business of selling livestock in com- 
merce on a commission basis at the stockyard; and 
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(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. (a) Respondent’s current liabilities as of November 29, 
1974, exceeded its current assets. As of November 29, 1974, re- 
spondent had current liabilities totaling $21,318.36 and current 
assets totaling $10,121.83 resulting in an excess of current liabili- 
ties over current assets of $11,196.53. 


(b) Respondent, during the aforementioned period, engaged 
in business as a market agency in commerce, notwithstanding the 
fact that during said period respondent’s current liabilities ex- 
ceeded its current assets. 


(c) Respondent’s current liabilities presently exceed its cur- 
rent assets. 


3. Respondent, during the period from October 31, 1974, 
through November 29, 1974, failed to maintain and properly use 
its ‘‘Custodial Account for Shippers’ Proceeds’’, thereby en- 
dangering the faithful and prompt accounting therefor and pay- 
ment of the portions thereof due the owners or consignors of live- 
stock, in that: 


(a) As of October 31, 1974, respondent had outstanding 
checks drawn on its ‘‘Custodial Account for Shippers’ Proceeds’”’ 
in the amount of $28,479.54 and had to offset said checks, cash in 
said account in the amount of $17,394.75. At that time respond- 
ent had no deposits in transit, and had no current proceeds receiv- 
able. This resulted in a deficiency of $11,084.79 in funds available 
to pay shippers their proceeds. 


(b) As of November 29, 1974, respondent had outstanding 
checks drawn on its ‘‘Custodial Account for Shippers’ Proceeds”’ 
in the amount of $21,912.44 and had to offset said checks cash in 
said account in the amount of $594.08. At that time, respondent 
had no deposits in transit and had no current proceeds receivable. 
This resulted in a deficiency of $21,318.36 in funds available to 
pay shippers their proceeds. 


(c) Said deficiencies were due, in part, to respondent’s fail- 
ure to deposit in its ‘‘Custodial Account for Shippers’ Proceeds’”’ 
within the time prescribed by the regulations, an amount equal to 
the proceeds receivable from the sales of consigned livestock. 


(d) Such deficiencies were also due, in part, to respondent’s 
president, H. O. Gentry, drawing funds from the custodial ac- 
count for his own use as follows: 
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Date of Check Amount Reason 
10/28/74 $1,000.00 ‘For loan’’ 
11/26/74 1,700.00 Deposited to market’s operating account to clear 


$2,000.00 check issued to respondent’s presi- 
dent. 


4. Respondent, on or about the dates and in the transactions 
set forth below, permitted its vice president, Kenneth Clampitt, 
to consign livestock to the market in false and fictitious names: 


Date of Sale Name on Account No. of Net 
1974 of Sale Head Amount 
9/23 Circle C. Ranch 32 $ 2,585.13 
" Huddleston 37 2,252.30 
9/30 % 8 1,119.69 
4 Bodie Livestock 210 17,065.60 


" KC MW 56 6,560.66 
10/14 Athens KC 8 1,238.19 


5. Respondent, at the stockyards, in the transaction set forth 
below, and at divers other times, notwithstanding the fact that its 
registration is limited to selling on commission only, purchased 
livestock on a commission basis: 


Comm. 
Included in 
Date of No. of Total Total 
Purchase Head Amount Amount Bought For 
10/28/74 58 $5,061.55 $61.98 Arnold (Red) 
Young 
Groesbeck, Texas 


6. Respondent, on or about the dates and in the transactions 
set forth below, permitted its vice president, auctioneer and 


starter, Kenneth Clampitt, to purchase livestock from consign- 
ments in false names: 


Date Name Used 
Purchased No. of Head Amount on Invoice 


11/4/74 24 $3,020.22 Bill 
10/28/74 84 5,672.83 Bill 
9/23/74 72 4,211.00 Knight 
9/30/74 13 747.60 Knight 
10/28/74 7 566.37 Knight 


7. Respondent on or about the dates and in the transactions re- 
ferred to below, failed to render a true and correct accounting to 
consignors in that the true and correct name of the buyer does not 
appear on the accounts of sale issued to consignors: 
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Date of Consignor No. of Head 

Sale Amount 
9/30/74 Jim Sorrell 1 WF Cow $133.60 
” Keene & Gooch 1 Bk Wf Cf 90.00 

” om « 1 Clar Hf 92.63 
10/7/74 Jim Hagen 1 BI Bull 80.50 
“ W.B. Evans 1 Rd Hf Cf 117.45 

“ W.T. Terrell 1 Blk Bull 96.00 
10/14/74 L. L. Cox 1 Blk Cow 91.11 
“ Tom Spallings 1 Rwf Bull 102.08 


8. Respondent, at the stockyard, during its regular sale of De- 
cember 13, 1974, and at divers other times, issued scale tickets 
that were not in compliance with the regulations promulgated 
pursuant to the Act, in that said scale tickets: 


1. Contained weights that were hand written or written over the stamped 
weight, 


2. were not dated, 
3. were not initialed by the weigher, 


4. did not contain the balance time when the scale was supposedly 
balanced, 


5. did not show the name of the consignor or seller, 
. did not show the name of the market, 
. were not serially numbered, and 


. were in duplicate instead of triplicate. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, re- 
spondent’s financial condition does not meet the financial require- 
ments of the Act. (7 U.S.C. 204) 


By reason of the facts set forth in finding of fact 3 herein, re- 
spondent has wilfully violated sections 307 and 312(a) of the Act 
(7U.S.C. 208 and 213(a)), and sections 201.40, 201.41 and 201.42 
of the regulations (9 CFR 201.40, 201.41 and 201.42). 


By reason of the facts set forth in finding of fact 4 herein, re- 
spondent has wilfully violated sections 307, 312(a) and 401 of the 
Act (7 U.S.C. 208, 213(a) and 221). 


By reason of the facts set forth in finding of fact 5 herein, re- 
spondent hes wilfully violated sections 307 and 312(a) of the Act 
(7U.S.C. 208 and 213(a)) and sections 201.7, 201.29 and 201.30 of 
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the regulations (9 CFR 201.7, 201.29, and 201.30). 


By reason of the facts set forth in finding of fact 6 herein, re- 
spondent has wilfully violated sections 307, 312(a) and 401 of the 
Act (7 U.S.C. 208, 213(a) and 221) and section 201.57 of the regu- 
lations (9 CFR 201.57). 


By reason of the facts set forth in finding of fact 7 herein, re- 
spondent has wilfully violated sections 307, 312(a) and 401 of the 
Act (7 U.S.C. 208, 213(a) and 221) and section 201.43(a) of the 
regulations (9 CFR 201.43 (a)). 


By reason of the facts set forth in finding of fact 8 herein, re- 
spondent has wilfully violated sections 307, 312(a) and 401 of the 
Act (7 U.S.C. 208, 213(a) and 221) and sections 201.49 and 
201.73-1 of the regulations (9 CFR 201.49 and 201.73-1). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below, and the complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents and employees di- 
rectly, or through any corporate or other device, shall cease and 
desist from: 


1. Operating as a market agency while its current liabilities ex- 
ceed its current assets. 


2. Failing to deposit in its ‘‘Custodial Account for Shippers’ 
Proceeds,’’ within the time prescribed by Section 201.42(c) of the 
regulations (9 CFR 201.42(c)), an amount equal to the proceeds 
receivable from the sale of consigned livestock. 


3. Failing to maintain the ‘‘Custodial Account for Shippers’ 
Proceeds” in conformity with the provisions of Section 201.42 of 
the regulations. 


4. Permitting livestock to be consigned to a posted stockyard 
or consigning livestock to a posted stockyard, or selling livestock 
in any way subject to the Act, in a name other than the full, true 
and correct name of the owner of said livestock and purchasing 
livestock or permitting livestock to be purchased in commerce in 
false and assumed names. 


5. Issuing accounts of sale which fail to show the full, true and 
correct names of the buyers of consigned livestock. 
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6. Permitting its officers, directors or employees who are 
engaged in the actual conduct of the auction sales to purchase 
livestock out of consignment. 


7. Issuing scale tickets (1) which do not have: (a) the correct 
stamped weight, (b) the date the ticket was issued, (c) the name or 
initials of the persons weighing the livestock, (d) the full, true and 
correct name of the seller and buyer of the livestock and (e) the 
time the scale was balanced and (2) which are not serially num- 
bered and which do not bear the name of the market. 


8. Operating in any capacity which requires registering and 
bonding without being properly registered and bonded and with- 
out notifying the Packers and Stockyards Administration of 
changes in its operations, control, ownership or management. 


Respondent shall keep or cause to be kept accounts, records and 
memoranda which fully and correctly disclose all transactions 
involved in its business under the Act, including, among other 
things, (1) true and correct copies of scale tickets prepared in con- 
formity with the regulations and (2) complete, true and correct ac- 
counts of sale. 


Respondent is suspended as a registrant under the Act for a 
period of thirty (30) days and thereafter until such time as it dem- 
onstrates that it is no longer insolvent and that the “Custodial 
Account for Shippers’ Proceeds’’ is no longer deficient. When Re- 
spondent demonstrates that it is no longer insolvent and that the 
deficiency no longer exists in its ‘‘Custodial Account for Shippers’ 
Proceeds’”’ a Supplemental Order will be issued in this proceeding 
terminating this suspension, after the expiration of the thirty (30) 
day period. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 16,847) 


In re Meats, Inc. and Byron W. Horton. P&S Docket No. 5037. 
Decided December 11, 1975. 


Consent order 
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Respondents have consented to the issuance of a cease and desist order against 
them for violating the Act and regulations thereunder in connection with 
their operations as a packer under the Act with respect to accounts and 
records, improper deductions, invoices and certificates as set forth herein. 
Respondents are ordered to cease and desist from such violations. 


Kenneth Vail, for complainant. 
Steven R. Black, Seattle, WA, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by complaint filed October 3, 1974, by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondents 
have violated the Act. 


Respondents have filed an amended answer in this proceeding 
in which they: 


1. Admit the facts alleged in paragraph I of the Complaint and 
Notice of Hearing and further admit that the Secretary of Agri- 
culture has jurisdiction in this matter; 


2. Deny that the deductions referred to in paragraph II of the 
Complaint and Notice of Hearing were made without justification, 
and further deny that such deductions were made in violation of 
the Packers and Stockyards Act; 


3. Neither admit nor deny the remaining allegations contained 
in the Complaint and Notice of Hearing; 


4. Consent, for the purpose of this proceeding and for such pur- 
poses only, to the issuance of an order containing findings of fact 
and conclusions based upon those allegations set forth in the 
Complaint and Notice of Hearing which have not been specifically 
denied as the findings of fact and conclusions of the Secretary of 
Agriculture; and 


5. Waive oral hearing and further procedure under the rules of 
practice (9 CFR 202.1 et seq.) and consent to the issuance of a 
specified order, said order to become effective on the first day af- 
ter service upon said respondents. 


Having given due consideration to the present posture of these 
proceedings and to the matters of record herein, the Recommen- 
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dation of Complainant, filed November 25, 1975, is hereby 
granted. 


FINDINGS OF FACT 


1. (a) Meats, Inc., is a corporation organized and existing un- 
der the laws of the State of Washington and has its principal place 
of business at 1200 Alaskan Way, Seattle, Washington 98104. 


(b) Respondent Meats, Inc., is and at all times material 
herein was a “‘packer’’ within the meaning and subject to the pro- 
visions of the Act. 


(c) Respondent Meats, Inc., is and at all times material 
herein was engaged in the business of a packer (a) buying live- 
stock in commerce for purposes of slaughter, and (b) preparing 
meat and meat food products for sale and shipment in commerce, 
as defined in the Act. 


2. (a) Byron W. Horton is an individual whose residential ad- 
dress is 3612-36th Place West, Seattle, Washington, 98199 and 
whose business address is c/o Meats, Inc., 1200 Alaskan Way, 
Seattle, Washington 98104. 


(b) Respondent Byron W. Horton was, at all times material 
herein, president and sole owner of respondent Meats, Inc., and 
formulated, directed and controlled its policies, operations and 
acts. 


3. (a) Respondent Meats, Inc., under the direction, manage- 
ment and control of respondent Byron W. Horton, on or about 
February 18, 1972, purchased 2,473 pounds of pork products from 
John Morreil & Co., Sioux Falls, South Dakota at an agreed price 
of $1,234.14. In paying John Morrell & Co. for said pork products 
on or about March 28, 1972, the respondents deducted $257.04 
from the agreed purchase price and failed and refused to remit 
said sum to John Morrell & Co. 


(b) Respondent Meats, Inc., under the direction, manage- 
ment and control of respondent Byron W. Horton, on or about 
February 25, 1972, purchased 3,231 pounds of pork products from 
John Morrell & Co., Sioux Falls, South Dakota at an agreed price 
of $1,841.43. In paying John Morrell & Co. for said pork products 
on or about March 28, 1972, the respondents deducted $319.82 
from the agreed purchase price and failed and refused to remit 
said sum to John Morrell & Co. 
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4. (a) Respondent Meats, Inc., under the direction, manage- 
ment and control of respondent Byron W. Horton, in connection 
with the transaction set forth in Finding of Fact 3(a) and for the 
purpose of justifying said $257.04 deduction, made and issued to 
John Morrell & Co. a United States Department of Agriculture 
condemnation certificate captioned ‘‘Meat & Meat Food Products 
Condemned on Reinspection and Destroyed” and dated February 
23, 1972, which purported to show that two barrels of pork 
shoulders had been condemned and destroyed, whereas in truth 
and in fact the condemnation certificate had not been signed or 
issued by the inspector whose name appeared thereon and was in 
fact a false and fictitious certificate. 


(b) Respondent Meats, Inc., under the direction, manage- 
ment and control of respondent Byron W. Horton, in connection 
with the transaction set forth in Finding of Fact 3(b) and for the 
purpose of justifying said $319.82 deduction, made and issued to 
John Morrell & Co. a United States Department of Agriculture 
condemnation certificate captioned ‘‘Meat and Meat Food Prod- 
ucts Condemned on Reinspection and Destroyed’’ and dated 
March 1, 1972, which purported to show that certain pork 
shoulders weighing 619 pounds had been condemned and 
destroyed, whereas in truth and in fact the condemnation certifi- 
cate had not been signed or issued by the inspector whose name 
appeared thereon and was in fact a false and fictitious certificate. 


5. (a) Respondent Meats, Inc., under the direction, manage- 
ment and control of respondent Byron W. Horton, in connection 
with the transaction set forth in Finding of Fact 3(a) and for the 
purpose of justifying said $257.04 deduction, made and issued to 
John Morrell & Co. a copy of an invoice captioned ‘‘Pacific 
Rendering Co., Inc., Invoice No. 10179,” and dated February 23, 
1972, which purported to show that certain pork shoulders 
weighing 502 pounds were spoiled and had been sold to said 
rendering company, whereas in truth and in fact, the pork 
shoulders had not been sold to Pacific Rendering Co., Inc. and the 
invoice was, in fact, a false and fictitious invoice. 


(b) Respondent Meats, Inc., under the direction, manage- 
ment and control of respondent Byron W. Horton, in connection 
with the transaction set forth in Finding of Fact 3(b) and for the 
purpose of justifying said $319.82 deduction, made and issued to 
John Morrell & Co. a copy of an invoice captioned ‘‘Pacific 
Rendering Co., Inc., Invoice No. 10200,” and dated March 1, 
1972, which purported to show that certain pork shoulders 





THOMAS S. BRIGANCE 1801 
Cite as 34 A.D. 1801 


weighing 619 pounds were spoiled and had been sold to said 
rendering company, whereas in truth and in fact, the pork 
shoulders had not been sold to Pacific Rendering Co., Inc. and the 
invoice was, in fact, a false and fictitious invoice. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 4 and 5 re- 
spondents have violated section 202(a) of the Act. 


Inasmuch as respondent has consented to the issuance of the 
following order, and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent Meats, Inc., its officers, directors, agents and em- 
ployees, directly or through any corporate or other device, in con- 
nection with its operations as a packer, and respondent Byron W. 
Horton, individually or as an officer, director, agent or employee 
of respondent Meats, Inc., shall cease and desist from making or 
issuing false or incorrect invoices, official condemnation certifi- 
cates, or other documents in connection with the purchase or sale 
of meat and meat food products in connection. 


Respondent Meats, Inc. and Byron W. Horton shall keep ac- 
counts, records and memoranda which fully and correctly disclose 
all transactions involved in their business as a packer. 


Such order shall have the same force and effect as if entered af- 
ter full hearing and shall become effective on the first day after 
service upon the respondents. 


(No. 16,848) 


In re Tuomas STEVEN BrIGANCE d/b/a Wapbe Caves Packine Co. 
P&S Docket No. 5185. Decided December 12, 1975. 


Consent order 


Respondent has consented to the issuance of a cease and desist order against him 
for violating the Act and regulations in connection with his operations as a 





1802 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 34A.D. 1801 


packer thereunder in failing to pay promptly and in full for purchases of 
livestock, meat and meat food products as found herein. Respondent is 
ordered to cease and desist from such violations. 


Allan A. Toubman, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed by the Administrator, Pack- 
ers and Stockyards Administration, United States Department of 
Agriculture, charging that respondent has wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure 
under the rules of practice (9 CFR 201.1 et seq.) and consents to 
the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint, the order 
to become effective on the first day after service upon respondent. 
Complainant has recommended that the order consented to by the 
respondent be issued. 


FINDINGS OF FACT 


1. (a) Thomas Steven Brigance, hereinafter referred to as the 
respondent, is an individual whose address is 2106 Cobble Creek, 
Houston, Texas 77037. 


(b) Respondent, at all times material herein, was engaged in 
the business of buying livestock in commerce for purposes of 
slaughter. 


(c) Respondent, at all times material herein, was a packer 
within the meaning and subject to the provisions of the Act. 


2. Respondent, in connection with his operations as a packer, 
on or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce and failed to pay, when due, the full 
purchase price of such livestock. 
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DATE OF NO. OF PURCHASED 
PURCHASE HEAD AMOUNT FROM 
1/14/75 55 Cattle $13,282.08 Arcadia Feedlot 
3/18/75 28 Calves 3,346.00 L. N. Bar Farms 
3/18/75 28 Calves 5,678.40 L. N. Bar Farms 
3/10/75 28 Calves 2,634.00 Sonny Nelson 


3. Respondent purchased meat in commerce on open accounts 
from the sellers listed below and in connection with such pur- 
chases has failed to pay, when due, the full purchase price for such 
meat. As of May 1, 1975, there remained unpaid a total of 
$9,914.30 for such meat purchases. 


SELLERS AMOUNT UNPAID 
Mims Meat Company $1,430.42 
Houston, Texas 

Laredo Packing Company 1,061.20 
Laredo, Texas 

George Hormel and Company 2,556.08 
Austin, Minnesota 

Monfort of Colorado 4,866.60 
Greeley, Colorado 


CONCLUSIONS 


By reason of the facts set forth in findings of fact 2 and 3, re- 
spondent has engaged in unfair practices in commerce, in viola- 
tion of section 202(a) of the Act (7 U.S.C. 192(a)) and section 
201.43(b) of the regulations (9 CFR 201.43(b)). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below, and the complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his operations as a packer, shall 
cease and desist from failing to pay, when due, the full purchase 
price for livestock, meat, and meat food products purchased in 
commerce. 


This order shall become effective on the first day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 
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(No. 16,849) 


In re Etwoop Guecx. P&S Docket No. 5174. Decided Decem- 
ber 18, 1975. 


Consent order 


Respondent has consented to the issuance of a cease and desist order against him 
for violating the Act and regulations in failing to comply with the bonding 
requirements thereof as found herein. 


Terrance J. Wear, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, charging that the 
respondent has wilfully violated the Act and the regulations 
issued thereunder (9 CFR § 201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure 
under the rules of practice (9 CFR § 202.1 et seqg.), and consents 
to the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint, the order 
to be effective on the sixth day after service upon the respondent. 
Complainant has recommended that the order consented to by the 
respondent be issued. Complainant has also recommended that 
the respondent not be suspended as a registrant under the Act be- 
cause the respondent has filed and is maintaining a surety bond to 
secure the performance of his obligations under the Act. 


FINDINGS OF FACT 


1. (a) Elwood Gueck, herein referred to as the respondent, is 
an individual whose principal place of business is located at 6255 
Alva Street, Klamath Falls, Oregon, and whose mailing address 
is P.O. Box 614, Klamath Falls, Oregon 97601. 
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(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying livestock in com- 
merce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his market agency and dealer obligations under 
the Act was terminated on November 14, 1974. Respondent was 
notified by the Packers and Stockyards Administration, USDA, 
via certified mail on or about November 5, 1974, that, should he 
continue his market agency and dealer operations without bond 
coverage or its equivalent, as required under the Act and regula- 
tions, he would be in violation of the Act and subject to dis- 
ciplinary action. Notwithstanding such notice, respondent did en- 
gage in the business of a market agency and dealer buying live- 
stock in commerce on a commission basis, without filing and 
maintaining a reasonable bond or its equivalent. 


3. Respondent has now filed and is presently maintaining a 
surety bond to secure the performance of his obligations under the 
Act. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, the re- 
spondent has violated section 213(a) of the Act (7 U.S.C. 
§ 213(a)), and sections 201.29 and 201.30 of the regulations (9 
CFR §§ 201.29 and 201.30). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below, has filed and is maintaining a surety 
bond to secure the performance of his obligations under the Act, 
and the complainant has recommended that the order be issued, 
the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in any busi- 
ness in commerce in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended, and the 
regulations, without filing and maintaining a reasonable bond or 
its equivalent. 
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This order shall have the same force and effect as if entered af- 
ter full hearing and shall be effective on the sixth day after service 
upon the respondent. 


Copies hereof shall be served upon the parties. 


(No. 16,850) 


In re Eart H. Harker. P&S Docket No. 5191. Decided Decem- 
ber 23, 1975. 


Consent order 


Respondent has consented to the issuance of a cease and desist order against him 
for violating the Act and regulations in failing to comply with the bonding 
requirements thereof. Respondent is ordered to cease and desist from said 
violation. 


Eric Paul, for complainant. 
Alfred O. Powell, Mt. Holly, N.J., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act of 1921, as amended and supplemented (7 U.S.C. 181i et 
seq.), hereinafter the Act, instituted by complaint filed on Octo- 
ber 17, 1975, by the Administrator, Packers and Stockyards Ad- 
ministration, United States Department of Agriculture. The com- 
plaint alleges that respondent Earl H. Harker, d/b/a Earl H. 
Harker & Sons, wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29 and 201.30). 


A request for an extension of time in which to answer was re- 
ceived on November 10, 1975, and an order granting a 14 day ex- 
tension was issued by the Chief Administrative Law Judge on 
November 14, 1975. On November 24, 1975, respondent filed an 
answer in which he admits the jurisdictional allegations of the 
complaint, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure under the rules of prac- 
tice (9 CFR 202.1 et seq.) and consents to the issuance of a 
specified order containing findings of fact and conclusions based 
upon the allegations of the complaint, the order to become effec- 
tive on the sixth day after service upon respondent. Complainant 
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has recommended that the cease and desist order consented to by 
respondent be issued. Complainant has also recommended that 
the respondent not be suspended as a registrant under the Act 
inasmuch as respondent is now in compliance with the bonding re- 
quirements of the Act and the regulations. 


FINDINGS OF FACT 


1. (a) Earl H. Harker, hereinafter referred to as the respond- 
ent, is an individual d/b/a Earl H. Harker & Sons, Medford 
Lakes Road, Vincentown, New Jersey 08088. 


(b) Respondent is, and all times material herein was: 


(1) Engaged in the business of conducting and operating 
the Earl H. Harker & Sons stockyard, Vincentown, New Jersey, a 
posted stockyard under the Act, hereinafter referred to as the 
stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock on a commission basis in com- 
merce and as a dealer to buy and sell livestock in commerce. 


2. The trust fund agreements which respondent maintained to 
secure the performance of his livestock obligations under the Act 
were terminated on December 5, 1974. Respondent was advised 
by certified letter dated February 6, 1975, which was delivered to 
him on February 8, 1975, that if he continued his livestock opera- 
tions without bond coverage or its equivalent as required under 
the Act and the regulations, he would be in violation of section 
312(a) of the Act and sections 201.29 and 201.30 of the regula- 
tions. Notwithstanding this notice, respondent has continued to 
engage in the business of a market agency selling livestock on a 
commission basis in commerce without filing and maintaining a 
reasonable bond or its equivalent as required under the Act and 
the regulations. 


CONCLUSION 


By reason of the facts set forth in finding of fact 2, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)), 
and sections 201.29 and 201.30 of the regulations (9 CFR 201.29 
and 201.30). 
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Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the Order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a reason- 
able bond or its equivalent, as required by the Act and the regula- 
tions. 


Such order shall have the same force and effect as if entered af- 
ter a full hearing and shall be effective on the sixth day after serv- 
ice upon the respondent. Copies hereof shall be served upon the 
parties. 


(No. 16,851) 


In re OveRLAND Stockyarps, Inc., and Pete BELEzzuour. P&S 
Docket No. 4883. Decided December 23, 1975. 


The corporate respondent — actions of 


Where, under 7 U.S.C. 223, the actions of an agent, employee, or other person 
. . are deemed to be the actions of the corporate respondent, it so found. 


The individual respondent — cease and desist order contention 


Where the respondents’ argument that a cease and desist order against the in- 
dividual respondent violates the Fifth Amendment to the Constitution is 
without merit, the order will be issued. 


Unfair and deceptive practices — weighing livestock at less than their true 
and correct weights — False and incorrect invoices and accounts of sale — 
made a part of accounts and records — Scales — operating in a back- 
balanced condition — Wilful violations of the Act and regulations — 
Sanction against the corporate respondent — Cease and desist order 
against the corporate respondent and the individual respondent. 


Where respondents deliberately engaged in the unfair and deceptive practices of 
short-weighing livestock, issuing false and incorrect scale tickets, invoices 
and accounts of sale as found herein, respondents wilfully violated the Act 
and the regulations issued thereunder. Respondents Overland Stockyards, 
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Inc. and Pete Belezzuoli are ordered to cease and desist from such viola- 
tions. Further, respondent Overland Stockyards, Inc. is suspended as a 
registrant under the Act for a period of 49 days. 


Kenneth Vail, for complainant. 
Joseph L. Soares, Tulare, CA, for respondent Overland Stockyards, Inc. 
C. T. ‘Tad’ Sanders, Kansas City, MO., for respondent Pete Belezzuoli. 
John A. Campbell, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.). An Initial Decision and Order was filed on September 15, 
1975, by Chief Administrative Law Judge John A. Campbell. An 
appeal to the Judicial Officer was filed by respondents on October 
14, 1975. The Judicial Officer has final administrative authority 
to decide the Department’s cases subject to the Administrative 
Procedure Act (37 F.R. 28475; 38 F.R. 10795).* 


Oral argument before the Judicial Officer was held on December 
16, 1975. The respondents were represented at the oral argument 
before the Judicial Officer by C. T. ‘Tad’ Sanders, Esq., Kansas 
City, Missouri. Oral argument was also submitted by Congress- 
man William M. Ketchum and Anthony Coelho, representing 
Congressman B. F. Sisk, and by two State of California legisla- 
tors, Assemblyman Gordon Duffy and Assemblyman John 
Thurman. They stressed the serious adverse effect that would re- 
sult to dairy farmers and to the community from a lengthy 
suspension of the respondent stockyards. A letter signed by 
Senator Alan Cranston, Senator John Tunney and Congressman 
John Krebs expressed the same concern as to the effect of a 
lengthy suspension of the respondent stockyards. 


Upon a consideration of ali of the evidence and arguments in 
this case, including the three and one-half hour oral argument 


*The office of Judicial Officer is a career position established pursuant to the Act 
of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 
U.S.C. 1907 ed., Appendix, p. 550). The Department’s first Judicial Officer held 
the office from 1942 to 1972. The present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation 
relating to appeals from the decisions of the prior Judicial Officer; and 8 years as 
administrator of the Packers and Stockyards Act regulatory program. 
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before the Judicial Officer, the Initial Decision is adopted as the 
final Decision herein, except that (i) the word “principal’’ in 
Finding 2 is changed to “‘half;”’ (ii) the figure “‘1885’’ in Finding 9 
under the headings ‘‘Sales Weight” and “Check Weight” is 
changed to ‘‘1185;” (iii) the date April 16, 1973, in Finding 12 is 
changed to April 6, 1973; (iv) the last sentence on p. 11 of the 
Initial Decision (p. 13 hereof) is changed to read: ‘‘A scale which is 
in good operating condition, and which has nothing interfering 
with its normal operation, can be in a back-balanced condition 
only as a result of a deliberate action on the part of the weigh- 
master.”’; and (v) the first sentence on p. 23 of the Initial Decision 
(p. 25 hereof) is changed to read: “Additionally, scale tickets 
issued by respondent Overland were not initialed even though re- 
spondent Overland was required by a prior order of the Secretary 
to do so.” 


Although I differ with Chief Judge Campbell’s ultimate conclu- 
sion that a 90-day suspension should be imposed on the respond- 
ent stockyards, I am including his conclusions in the Initial Deci- 
sion with respect to the sanction because I agree with the views 
expressed therein based on the facts available to Judge Campbell. 
I have lessened the sanction because of additional facts presented 
at the oral argument, of which I take official notice. 


Following the Chief Administrative Law Judge’s Initial Deci- 
sion, additional conclusions by the Judicial Officer and the final 
Order are set forth. 


ADMINISTRATIVE LAW JUDGE’S DECISION 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on November 30, 1973, by the Administrator of the Packers 
and Stockyards Administration, United States Department of 
Agriculture. The complaint in part charges the respondents with 
willfully violating the Act in connection with the weighing of live- 
stock at the Overland Stockyards, Inc., stockyard, located at 
Hanford, California. 


Respondents filed an answer admitting the jurisdictional al- 


legations, denying the remaining allegations and requesting an 
oral hearing. 


An oral hearing was held before me in Fresno, California, on 
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October 3, 1974. Respondents were represented by Joseph L. 
Soares of the law firm of Soares, Rowson & Silveria, Tulare, Cali- 
fornia. Kenneth H. Vail of the Office of the General Counsel, 
United States Department of Agriculture, Washington, D.C., 
appeared on behalf of complainant. At the close of the hearing the 
time was fixed for the filing of briefs. 


FINDINGS OF FACT 


1. Respondent Overland Stockyards, Inc., a California cor- 
poration with its principal place of business located at 8967 East 
Lacey Boulevard, Hanford, California, is and at all times material 
herein was (a) engaged in the business of buying and selling live- 
stock in commerce for its own account and buying and selling 
livestock in commerce on a commission basis, and (b) registered 
with the Secretary of Agriculture as a dealer and market agency 
to buy and sell livestock in commerce. Said respondent operates a 
stockyard at Hanford, California, a posted stockyard subject to 
the provisions of the Act. 


2. Respondent Pete Belezzuoli is an individual residing at 1510 
Middleton Street, Hanford, California, and at all times material 


herein was president, manager and half owner of the corporate re- 
spondent and directed, managed and controlled its business op- 
erations. At all times material herein, respondent Belezzuoli 
served as weighmaster at the stockyard. 


3. On or about May 15, 1967, and again on June 10, 1968, rep- 
resentatives of complainant conducted investigations of respond- 
ent Overland’s operations under the Act and, in connection there- 
with, reweighed several drafts of consigned livestock that re- 
spondent Overland, through its weighmaster, had weighed for 
purposes of sale on a weight basis at the stockyard. Such re- 
weighings disclosed that respondent Overland, through its weigh- 
master, had weighed said drafts of consigned livestock at less 
than their true and correct weights. The investigations also re- 
vealed that said respondent’s scale tickets were not dated or 
initialled by the weighmaster. Accordingly, respondent Overland 
was notified of the results of the checkweighings by certified 
letters dated June 30, 1967 (received July 5, 1967) and July 16, 
1968 (received July 17, 1968), and was requested to institute cor- 
rective action which would assure accurate weighing at the stock- 
yard in compliance with the Act and regulations. 


4. At approximately 7:40 p.m. on April 2, 1973, Mr. John 
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Lacy, a Scales and Weighing Specialist for the Packers and 
Stockyards Administration, and Mr. Harold Davis, a Packer and 
Poultry Specialist for the Packers and Stockyards Administra- 
tion, commenced a third checkweighing investigation at Overland 
Stockyards. 


5. After identifying themselves, Mr. Lacy and Mr. Davis in- 
formed respondent Belezzuoli that they wanted to reweigh some 
consigned livestock, whereupon they all proceeded to the scale 
house. Upon entering the scale house, respondent Belezzuoli re- 
leased the locking mechanism on the scale and the scale was ob- 
served to be in a back-balanced condition; i.e., the scale indicator 
came to rest at a point behind zero. Respondent Belezzuoli 
immediately brought the scale to zero balance by adjusting the 
tare poise. The tare poise was observed to be loose and easily 
moveable. 


6. Mr. Davis and respondent Belezzuoli selected the cattle to 
be reweighed. Eighteen butcher cows were selected from four 
separate pens. None of the selected cattle had had access to feed 
or water since they had been initially weighed by respondent 
Belezzuoli at the time of their sale. While the pens from which the 
cattle were selected were muddy, the mud did not adhere to the 
cattle. 


7. At all times material herein, the scale used at respondents’ 
stockyard consisted of a Murphy lever system and a Fairbanks- 
Morse dial with five-pound minimum weight graduations. 


8. The 18 cattle selected were weighed individually by respond- 
ent Belezzuoli. Mr. Lacy observed the weighing from within the 
scalehouse, while Mr. Davis remained outside to be sure that the 
scale platform remained free and clear at all times. As the cattle 
were weighed, scale tickets were printed showing the true and cor- 
rect weight of each head. In addition, the balance of the scale was 
checked before the checkweighing was commenced, during the 
checkweighing after each group of five successive weighings, and 
at the termination of the checkweighing. The balance of the scale 
was thus checked at five different intervals during the check- 
weighing. At one of these balance checks, i.e., one conducted at 
8:00 p.m., the scale was found to be balanced heavy by five 
pounds and was rebalanced to zero. This balance change, which 
was caused by a deposit of fresh manure by one of the five cattle 
weighed between the 7:52 p.m. balance check and the 8:00 p.m. 
balance check, could possibly have caused as many as four of the 
five cattle to be weighed at five pounds more than their true and 
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correct weight. 


9. Upon completion of the checkweighing, Mr. Lacy and Mr. 
Davis, accompanied by respondent Belezzuoli, went to respond- 
ent Overland’s offices to compare the weights on the check- 
weighing scale tickets with those on respondent Overland’s scale 
tickets. This comparison revealed that 14 of the 18 cattle check- 
weighed showed a weight gain on reweighing, as follows: 


SALES WEIGHT CHECK WEIGHT LOSS— 
TAG NO. (LBS.) (LBS.) (LBS.) 
193 1130 1150 +20 
743 1635 1640 + 5 
832 1020 1030 +10 
003 1500 1510 +10 
803 1245 1250 + 5 
728 1455 1465 +10 
513* 1265 1280 +15 
196* 1300 1310 +10 
1415 1430 +15 
1305 1300 - 5 
1100 1105 + 5 
1185 1185 0 
920 920 0 
1080 1085 + 5 
1205 1185 - 20 
960 965 vo 
920 930 +10 
1070 1085 +15 


10. The purchasers of the above livestock paid for the livestock 


on the basis of the incorrect weights and, similarly, the consignors 
were paid on the basis of the incorrect weights. 


11. Respondent Overland retained as part of its business rec- 
ords copies of the scale tickets, buyers’ invoices, and accounts of 
sale issued in connection with the transactions involved herein. 


12. On April 6, 1973, Mr. W. M. Yatty, Deputy Sealer of 
Weights and Measures, Kings County, California, officially 
tested respondent Overland’s scale for accuracy. That test, which 
was witnessed by Mr. Kenneth Bybee and Mr. Lacy, revealed 
that the scale weighed accurately throughout the test range, i.e., 
from zero to 5,000 pounds. The scale showed no errors on any of 
the separate test loads. 


13. After the scale was tested, respondent Belezzuoli requested 


*The four cattle referred to in Finding of Fact 8 which were possibly overweighed 
by five pounds during the checkweighing. 
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that a ‘‘shrink” study be performed. Accordingly, 10 ‘‘springers’”’ 
(pregnant heifers or cows) were weighed, penned without feed or 
water for approximately 45 minutes, and reweighed. As in the 
checkweighing test, the scale balance was checked before the 
weighing began, after the first five head were weighed, and at the 
conclusion of the weighing. The shrink study revealed that seven 
cattle lost weight and three weighed the same on reweighing. 
None of the cattle gained weight. This test confirmed what is 
normally expected. When livestock are weighed, penned without 
access to feed or water, and reweighed after an interval of time, 
they are expected to lose weight. Such a weight loss is due to the 
shrinkage normally expected to occur when animals do not par- 
take of feed or water over a period of time. 


14. On May 9, 1973 a further check was made of the respond- 
ents’ scale. Respondent, Belezzuoli, requested the scale check be- 
cause the scale was ‘‘hard to balance, it seemed like it would get 
out of balance frequently” (Tr. 117), “‘it was changing balance on 
him and he could not find out why — it was very hard to keep the 
scale in accurate balance” (Tr. 124), and the problem was more 
noticeable at that time (Tr. 157). During the investigation three 
cats (about 2 to 3 months old) were found in the pit (one and one- 
half feet deep) beneath the scale which contained the scale lever 
mechanism (Tr. 60-61, 118, 121-122, 126-128, 152-153, 157). 


15. Respondent Belezzuoli, who weighed all of the livestock in 
question, was an experienced weighmaster who has attended a 
weighmaster training school conducted by the State of California 
in cooperation with the Packers and Stockyards Administration. 


16. Respondent Belezzuoli has also filed with the Packers and 
Stockyards Administration an acknowledgment that he has read 
the INSTRUCTIONS FOR WEIGHING LIVESTOCK issued by 
the Packers and Stockyards Administration and agreed to comply 
fully with such instructions. A shortened form of this instruction 
was posted in the scalehouse at respondent Overland’s stockyard. 


CONCLUSIONS 


All contentions of the parties raised in this proceeding, whether 
or not specifically stated herein, have been considered in the light 
of the record evidence in arriving at the preceding findings and the 
conclusions which follow. 


Respondents have conceded the jurisdictional aspects of this 
case, three issues remain for consideration, i.e., whether: 
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1. respondents, in connection with the sale of consigned live- 
stock in commerce at a posted stockyard, willfully weighed live- 
stock at less than their true and correct weights; 


2. respondents issued scale tickets, accounts of sale and 
buyers’ invoices on the basis of such false and incorrect weights; 
and 


3. respondents’ business records fully and correctly disclosed 
all aspects of the livestock transactions entered into in connection 
with their business under the Act. 


As discussed below in greater detail we conclude upon the basis 
of the findings of face herein that respondents violated sections 
307, 312a, and 401 of the Act (7 U.S.C. 208, 213a, 221) on all three 
points at issue. 


Substantial evidence in the record supports the conclusion that 
respondents willfully weighed livestock consigned to them for 
sale, in commerce, at less than their true and correct weights. 
Livestock, or any animals, will lose weight when denied access to 
feed or water. This fact was confirmed by the shrink study con- 
ducted at respondent Overland’s stockyard on April 6, 1973. In 
that test, seven out of 10 cattle lost weight and three remained 


unchanged after being deprived of feed and water for only 45 
minutes. None of the cattle gained weight. (Finding of Fact 13) 


Earlier complainant’s checkweighing investigation revealed 
that on April 2, 1973, at respondent Overland’s stockyard, 14 out 
of 18 cattle which had been deprived of feed and water for any- 
where from approximately 7 minutes to 3 hours apparently gained 
weight on reweighing. (Finding of Fact 6, 8, 9) There are only 
three possible explanations for such an occurrence: the scale was 
not operating properly; respondent was purposefully or negligent- 
ly misweighing the livestock; or the misweighing was caused by 
some “‘unknown”’ outside source. 


The record shows that the scale was in excellent operating con- 
dition. It operated in a perfectly normal fashion during the check- 
weighing, consistently registering zero when the balance was 
checked. On the one occasion in which the balance did not check 
out at zero, the scale was found to be balanced heavy, not back- 
balanced, by five pounds. (Finding of Fact 8) During the course of 
a sale a scale will tend to become overbalanced as manure or mud 
deposits accumulate on the scale platform. The accuracy of re- 
spondents’ scale was ascertained on April 6, 1973, when it was 
tested by the Deputy Sealer of Weights and Measures of Kings 
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County, California. (Finding of Fact 12) That test revealed that 
the scale operated perfectly, with no error, for weight loads from 
zero to 5,000 pounds. The evidence shows, therefore, that re- 
spondents’ scale was an accurate weighing instrument capable of 
yielding accurate weights. 


A scale which is in good operating condition, and which has 
nothing interfering with its normal operation, can be in a back- 
balanced condition only as a result of a deliberate action on the 
part of the weighmaster. In re Columbus-Muscogee Livestock, 31 
A.D. 63, 77 (1972). 


It is significant that respondent Belezzuoli kept the tare poise 
in an unlocked position, where it could be easily manipulated. 
(Finding of Fact 5) The tare poise is not intended to serve as a 
balancing device for the scale. Rather, it is a device designed to 
deduct the known weight of a container from the total weight so 
that the net weight of a commodity in the container can be deter- 
mined. All dial scales are equipped with a balancing mechanism 
located inside the cabinet and accessible through a hole in the side 
of the cabinet. This eliminates any chance that the balance might 
be inadvertently changed. Respondent Belezzuoli did not use this 
device to balance the scale, however. Rather, he used the tare 


poise, which is located on a bar outside of the dial cabinet and 
which he kept unlocked. In this manner he could readily alter the 
balance of the scale with each draft. 


The evidence strongly suggests that respondents’ scale was in- 
tentionally operated in a back-balanced condition. 


Respondent Belezzuoli was an experienced weighmaster. 
(Findings of Fact 15 and 16) The duties and responsibilities of a 
weighmaster are clearly set forth in Scales and Weighing Mem- 
orandum No. 3. With respect to balancing the empty scale, those 
instructions provide, in part: 

“The empty scale shall be balanced each day before weighing begins and 

thereafter, while weighing operations continue and its zero balance shall be 

verified at intervals of not more than 15 drafts or 15 minutes, whichever is 
completed first. In addition, the zero balance of the scale shall be verified 


whenever a weigher resumes weighing duties after an absence from the 
scale...” (CX 3, pg. 1; 9 CFR 201.73-1(a)(1)) 


Respondent Belezzuoli testified that he left the scalehouse after 
each draft of livestock was weighed. He therefore should have 
checked the balance of the scale after every weighing. This is a 
reasonable task, since it takes only a few seconds to check the 
balance of a scale and rebalance it if necessary. However there is 
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no way to determine how often respondent Belezzuoli actually 
checked the balance of his scale because he kept no meaningful 
records of his balance checks. It is obvious, however, that the 
scale, while in good operating order, was not kept in proper 
balance. Had the scale been operated properly and the balance 
checked whenever respondent Belezzuoli returned to the scale- 
house, 14 out of 18 head of cattle randomly selected for check- 
weighing could not have shown a weight gain on reweighing. 


Respondents argue that the shortweighing in question was the 
result of the presence of three ‘‘wild”’ cats within the scale mech- 
anism. (Finding of Fact 14) Three cats were found under the scale 
on May 9, 1973, more than one month after the checkweighing in- 
vestigation. However the probability that the weight differences 
in question were caused by these animals is extremely remote, in 
fact non existent. 


The respondents’ scale mechanism consists basically of a series 
of inner-connected levers which serve to transfer the weight of the 
load on the platform to the scale indicator. If an animal such as a 
cat were perched upon one of the levers while the scale was 
balanced and then jumped off while a load was being weighed, it 
would cause the load to be weighed at less than its true and cor- 
rect weight. Conversely, if the scale were balanced without a cat 
on it and a cat then jumped on one of the levers, it would cause a 
load to be weighed at more than its true weight. Moreover, the 
effect on the weighing of a load would vary according to the posi- 
tion of the cat or cats on the levers. They could, for example, have 
very little effect if they were located near the fulcrum, or if the cat 
or cats were located at the power point of the transverse lever, a 
two-pound cat would cause as much as a 50-pound difference in 
weight. 


Thus if cats were moving around on the scale levers, they would 
cause the indicator to move erratically. Also, if cats were getting 
on and off the levers, as they would have to do to effect changes in 
balance**, the weighmaster should detect the balance changes 
and would have difficulty keeping the scale in balance. This is 
what happened later on May 9, 1973. Respondent Belezzuoli 
called his scale mechanic because he was having a sale and his 
scale was not behaving properly. 


When respondent Belezzuoli was asked after the checkweighing 
on April 2, 1973, about the weight discrepancies, he did not men- 


**Tr, 110-111, 119-120, 124, 126-127, 131, 137-138, 143. 
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tion that the dial had been behaving erratically, or that the scale 
had been difficult to balance, or that he was having any problem 
whatsoever with the scale at that time. Instead the record dis- 
closes that the scale worked accurately on April 2, 1973, and on 
April 6, 1973. 


Respondents (brief pp. 6, 16) argue that the cats were occupy- 
ing the scale pit on April 2 and April 6, and urge that on April 6 
when the scale was examined for accuracy ‘‘at that time the cats 
no doubt were temporarily absent or quiescent.” 


We find it difficult to assume that the cats were absent or 
quiescent on April 6 (when the scale was checked for accuracy) but 
present and active on the April 2 sale day when the short weights 
were discovered. If anything one must infer that the cats were 
absent on the April 2 sale date, because wild cats are easily 
frightened and cattle moving onto the scale might tend to scare 
the cats off the scale mechanism. (Tr. 123, 126-127, respondents’ 
brief p. 5) 


Complainant’s Exhibit 6 is a tabulation of all of the scale tickets 
issued at Overland during the sale on April 2, 1973. The scale 
tickets were issued in serially numbered order, and the distribu- 
tion of the checkweighed livestock is indicated in that exhibit. An 
examination of that exhibit discloses that, with a few exceptions, 
livestock were being shortweighed by five to 15 pounds through- 
out the entire sale. In fact, the third from last head weighed at the 
sale was shortweighed five pounds. When complainant’s repre- 
sentatives began their checkweighing approximately seven 
minutes after the sale was concluded, the scale operated perfectly. 
Similarly, when the scale was tested for accuracy four days later, 
it was found to be extremely accurate. It is obvious that there 
were no animals under the scale on April 2, that the scale was 
operating perfectly, and that the consistent shortweighing that 
occurred during the sale was the result of deliberate misweighing. 


As noted earlier, respondent Belezzuoli was required by regula- 
tion to check the balance of his scale whenever he resumed his 
weighing duties after an absence from the scale. Since respondent 
Belezzuoli left the scale after weighing each draft of livestock, he 
should have checked the balance after each weighing. For a cat or 
other animal to go undetected in such a situation, it would be 
necessary for the animal to poise on the scale while the scale was 
balanced, then get off of the scale during the weighing of the live- 
stock, and finally, to get back on the levers, in the same spot, be- 
fore the next balance check. This process would have to be re- 
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peated with each successive weighing. Respondents’ position is 
therefore not convincing. There are simply too many inconsisten- 
cies; too many improbabilities. An experienced weighmaster 
would have detected the presence of animals getting on and off the 
scale mechanism. 


We conclude that there were no cats present in respondents’ 
scale on April 2, 1973, and that the shortweighing was caused 
either by deliberate misweighing, or by gross negligence in 
weighing, on the part of respondent Belezzuoli. In either event, 
the false weighing was ‘‘willful’’, i.e., the prohibited act was done 
intentionally or with careless disregard of the statutory require- 
ments. In re Rayville Livestock Auction, Inc., 30 A.D. 886, 896 
(1971). 


The accurate weighing of livestock is a serious matter and one 
of paramount importance to the farmer, industry, and consumers. 
The scales, to achieve accurate weighing, are operated under 
regulations promulgated by complainant; instructions for 
weighing livestock are required to be posted conspicuously near 
the scale weighbeam or dial; and a weigher must acknowledge and 
agree that he has read the instructions for weighing and acknowl- 
edge that he is aware of the seriousness of violation thereof. 


Section 312(a) of the Act (7 U.S.C. 213(a)), in part, proscribes 
any unfair or deceptive practice in connection with the selling and 
weighing of livestock. The shortweighing of livestock is such a 
practice. It is, first, deceptive to the farmer or producer who con- 
signs his livestock for sale on a weight basis and who expects to be 
paid on the basis of actual weight. In the present case, the con- 
signors lost $44.30 on the 14 head of cattle which were short- 
weighed. Second, the practice is an unfair method of competing 
with other auction markets for buyers of livestock. By giving 
buyers favored weights, respondents might hope to attract more 
buyers at the expense of the producer. It is settled that such a 
practice violates sections 307 and 312(a) of the Act and section 
201.71 of the regulations issued thereunder (9 CFR 201.71). In re 
H. W. McCurdy, 28 A.D. 51, 59 (1969); In re Kenneth W. Miller, 
33 A.D. 88, 89 (1974). 


The evidence of record demonstrates that respondents issued 
scale tickets, buyers’ invoices and accounts of sale based upon 
false weights. Inasmuch as 14 of 18 weighings were false, the scale 
tickets (CX 7), buyers’ invoices (CX 12) and accounts of sale (CX 
13) containing such weights were likewise false. The record is clear 
that respondent Overland retained these false documents as part 
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of its records. Because these documents were false, respondent’s 
records are deficient in that they do not reflect the accurate 
weights of the livestock. The evidence of record also shows that 
the consignors of the misweighed livestock were paid on the basis 
of false weights, and that the purchasers of the misweighed live- 
stock paid on the basis of false weights. 


The issuance of weight tickets and other accountings showing 
false weights of livestock constitute unfair and deceptive practices 
in violation of section 312(a) of the Act and sections 201.49 and 
201.55 of the regulations issued thereunder (9 CFR 201.49, 
201.55). In re Milton Silver, 21 A.D. 1488, 1451 (1962); Jn re 
Joseph L. Mitchell, 21 A.D. 124, 133 (1962), aff'd 308 F.2d 855 
(7th Cir. 1962), cert. denied 327 U.S. 935 (1963). In addition, by 
making copies of the false and incorrect scale tickets and accounts 
of sale a part of their books and records, respondents also violated 
section 401 of the Act (7 U.S.C. 221). In re George K. Reaves, 30 
A.D. 1455, 1465 (1971). 


A further matter for consideration here is the imposition of an 
appropriate sanction. On the basis of the foregoing findings and 
conclusions we believe it appropriate to impose a 90-day suspen- 
sion upon the corporate respondent as a registrant, plus a cease 


and desist order upon both respondents. While this is a severe 
sanction, the false weighing of livestock is a serious violation of 
the Act. See: In re Braxton M. Worsley, 33 A.D. 1547, 1574, 1582 
(1974). Such a sanction is fully supported by the evidence adduced 
in this proceeding and is necessary to effectuate the purposes of 
the Act. 


In Butz v. Glover Livestock Comm'n. Co., 411 U.S. 182, 186, 
fn. 4 (1973), the Court quoted from the Judicial Officer’s decision 
in In re Silver, 21 A.D. 1438 (1962), that ‘“[f] alse and incorrect 
weighing of livestock by registrants under the act is a flagrant 
and serious violation thereof .. .” 


In Cella v. United States, 208 F.2d 783, 788 (CA 7, 1953), cert. 
denied 347 U.S. 1016, the Seventh Circuit affirmed a six-month 
suspension order issued against the livestock dealer for causing 
weighmasters at a public stockyard to falsely weigh livestock in 
its favor. In Mitchell v. Freeman, supra, the court affirmed a 90- 
day suspension order issued against a stockyard owner and dealer 
for falsely weighing 20 head of cattle on October 12, 1960, and 20 
head of cattle on October 13, 1960. 


Moreover, this Department’s Judicial Officer has stated: 
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“Since the Packers and Stockyards Administration has funds to investi- 
gate weighing only once every 10 or 20 years at each market or buying sta- 
tion, there is all the more need to impose a severe sanction where false 
weighing is found. To serve as an effective deterrent, this sanction must be 
sufficiently severe to make it unprofitable to falsely weigh livestock, not- 
withstanding the small number of weighing investigations conducted each 
year.” InreJ. A. Speight, 33 A.D. 280, 315-315. 


In the present case, respondent Overland has been the subject 
of three checkweighing investigations, and in each of these re- 
spondent Overland was found to be misweighing livestock. The 
Packers and Stockyards Administration twice warned respond- 
ents that the misweighing of livestock was a serious violation of 
the Act and that steps should be taken to correct the practice 
(Finding of Fact 3). These prior warnings were apparently ignored 
by respondents, who were found to still be consistently mis- 
weighing livestock at the time of the third checkweighing investi- 
gation. 


Additionally, scale tickets issued by respondent Overland were 
not initialled even though respondent Overland was required by a 
prior order of the Secretary to do so. In re Overland Stockyards, 
29 Agriculture Decisions 577, 582 (1970). 


In the present case the record demonstrates that respondents 


ignored warnings of the Packers and Stockyards Administration, 
and even the order of the Secretary, in the performance of their 
weighing duties. On the basis of the foregoing, a 90-day suspen- 
sion of respondent Overland’s registration for repeated and fla- 
grant violations of the Act is warranted by the record and con- 
sistent with prior sanctions imposed in similar cases and with the 
policy of the Judicial Officer. See: In re J. A. Speight, supra, at 
page 319. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


The Chief Administrative Law Judge concluded (Initial Deci- 
sion, p. 17): 
It is obvious that there were no animals under the scale on April 2, that 


the scale was operating perfectly, and that the consistent shortweighing 
that occurred during the sale was the result of deliberate misweighing. 


Later, the Chief Administrative Law Judge stated (Initial 
Decision, p. 18): 


We conclude that there were no cats present in respondents’ scale on 
April 2, 1973, and that the shortweighing was caused either by deliberate 


misweighing, or by gross negligence in weighing, on the part of respondent 
Belezzuoli. 
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Based on a careful study of the entire record in this case, I agree 
with the Chief Administrative Law Judge’s first conclusion; that 
is, I infer that the consistent shortweighing that occurred during 
the sale on April 2, 1973, was the result of deliberate misweighing. 
My inference that the shortweighing was deliberate is based on 
the amount of the short weights; the fact that they were spread 
throughout the entire sale (see Comp. Ex. 6); the fact that re- 
spondent Belezzuoli is a very experienced weighmaster; and the 
fact that the respondent stockyards had been previously notified 
on two occasions to take immediate steps to bring its weighing 
activities into compliance with the Act and regulations. For the 
reasons set forth by the Chief Administrative Law Judge, it is ob- 
vious that there were no animals under the scale on April 2, 1973, 
and that the scale was operating perfectly. In these circum- 
stances, I infer that the shortweighing was deliberate. 


In this respect, some, or most, of the shortweighed animals 
were shortweighed more than the amounts indicated in Finding 9, 
supra. This is because some, or perhaps most, of the animals 
normally would have been expected to lose weight from shrink- 
age. For example, in the shrinkage study conducted at the re- 
spondent stockyards at the request of the respondent Belezzuoli, 
during a period of about 45 minutes, 6 of the 10 cows lost from 10 
to 15 pounds, and one cow lost 5 pounds (Comp. Ex. 10). Three 
cows remained the same. Accordingly, when normal, expected 
shrinkage is taken into consideration, the shortweighing was even 
greater than the amounts shown in Finding 9, supra. 


The Chief Administrative Law Judge explained in his conclu- 
sions that false weighing is a serious offense under the Act and 
that a severe sanction is necessary to effectuate the purposes of 
the Act. The Department’s policy to impose severe sanctions for 
serious violations of the Act was set forth recently in Jn re 
Braxton M. Worsley, 33 Agriculture Decisions 1547, 1556-1571 
(1974). The following statement of the Department’s sanction 
policy, from the next paragraph through footnote 44, is taken 
verbatim from the Worsley decision (ibid.), except for obvious 
interpolations. 


U.S.D.A. SANCTION POLICY 


It is the policy of the Department to impose severe sanctions 
upon respondents who have engaged in serious or repeated viola- 
tions of the regulatory laws administered by the Department. 
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The imposition of a severe, administrative sanction is never a 
pleasant task. A license suspension or revocation order prevents a 
person from engaging in his chosen business for a specified period, 
or permanently. This can cause great hardship, not only to the in- 
dividual violator, but to his family, employees, and customers. 


It is much easier and more pleasant to be ‘‘charitable’”’ to the 
violator, putting more emphasis on his needs than the needs of 
society. The noted German philosopher Neitzsche observed al- 
most a century ago: 

There is a point in the history of society when it becomes so pathologi- 
cally soft and tender that among other things it sides even with those who 
harm it, criminals, and does this quite seriously and honestly. Punishing 
somehow seems unfair to it, and it is certain that imagining ‘‘punishment” 
and “being supposed to punish” hurts it, arouses fear in it. “Is it not 
enough to render him undangerous? Why still punish? Punishment itself is 
terrible.’’' 

Similarly, in administering regulatory programs, there is a 
danger that the agency may become so “pathologically soft and 
tender’ that it fails to achieve the purpose of the legislators who 
enacted the remedial statutes. 


Since the Department of Agriculture administers approximate- 
ly 50 regulatory statutes — more than any other agency — it is 
important that the Department administer the statutes in a 
manner to achieve the Congressional purposes. 


The sanction policy that has been followed in the Department’s 
administrative, disciplinary proceedings decided in the last two 
years is set forth at length below. Most of this language is taken 
verbatim from prior decisions. See, e.g., In re George Rex 
Andrews, 32 Agriculture Decisions 553, 563-583 (1973); In re 
American Commodity Brokers, 32 Agriculture Decisions 1765, 
1799 (1973); In re James J. Miller, 33 Agriculture Decisions 53, 
64-80 (1974), affirmed sub nom. Miller v. Butz, [498] F.2d 
[1088 ] (C.A. 5), decided August 8, 1974; In re J. A. Speight, 33 
Agriculture Decisions 280, 318 (1974). 


The administrative proceeding in this case does not partake of 
the essential qualities of a criminal proceeding. In permitting a 
person to engage in a Federally regulated business, the Govern- 
ment has, in effect, granted him a privilege. Suspension of the 
privilege for failure to comply with the statutory standard “‘is not 
primarily punishment for a past offense but is a necessary power 


1. Nietzsche, Beyond Good and Evil (1886; Kaufmann trans., 1966) § 201, p. 
114. 
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granted to the Secretary of Agriculture to assure a proper ad- 
herence to the provisions of the Act.”” Nichols & Co. v. Secretary 
of Agriculture, 131 F.2d 651, 659 (C.A. 1). Accord: Helvering v. 
Mitchell, 303 U.S. 391, 399; Kentv. Hardin, 425 F.2d 1346, 1349 
(C.A. 5); Blaise D’Antoni & Associates, Inc. v. Securities & 
Exch. Com’n, 289 F.2d 276, 277 (C.A. 5), certiorari denied, 368 
U.S. 899; Eastern Produce Co. v. Benson, 278 F.2d 606, 610 
(C.A. 3); Cella v. United States, 208 F.2d 783, 789 (C.A. 7), 
certiorari denied, 347 U.S. 1016; Irving Weis & Co. v. Brannan, 
171 F.2d 232, 235 (C.A. 2); Nelson v. Secretary of Agriculture, 
133 F.2d 453, 456 (C.A. 7); Board of Trade of City of Chicago v. 
Wallace, 67 F.2d 402, 407 (C.A. 7), certiorari denied, 291 U.S. 
680; and Farmers’ Livestock Commission Co. v. United States, 54 
F.2d 375, 378 (E.D. Ill.). See, also, Ex Parte Wall, 107 U.S. 265, 
287-290; Hawker v. New York, 170 U.S. 189, 190-200; Steuart & 
Bro. v. Bowles, 322 U.S. 398, 406-407; Brown v. Wilemon, 139 
F.2d 730, 731-732 (C.A. 5); Chamberlain, Dowling, and Hays, 
The Judicial Function in Federal Administrative Agencies (1942), 
pp. 93-95. 


The function of an administrative sanction is ‘‘deterrence rather 
than retribution’’ (Schwenk, “The Administrative Crime, Its 
Creation and Punishment by Administrative Agencies,’ 42 Mich. 


L. Rev. (1943) 51, 85). 


Under the foregoing authorities, the sanction should, inter alia, 
be adequate to deter the respondents from future violations. 


In Beck v. Securities and Exchange Commission, 430 F.2d 
673, 675 (C.A. 6), the Court questioned, without deciding, whether 
a suspension order may also be used to deter others in the regu- 
lated industry from committing similar violations. As far as I 
know, this is the only case in which the use of an administrative 
sanction to deter others has been questioned. Previously, the use 
of an administrative sanction to deter others had been assumed to 
be proper. See, e.g., American Air Transport and Flight School, 
Inc., Enforcement Proceeding, 2 Pike & Fischer Ad. L. 2d 213, 
215 (C.A.B.). See, also, the dissenting opinion in Beck v. Securi- 
ties and Exchange Commission, 413 F.2d 832, 834 (C.A. 6). 


In cases arising under the Civil Aeronautics Act, it has been ex- 
pressly held that the Civil Aeronautics Board has the power to 
“impose a suspension as a ‘sanction’ against specific conduct or 
because of its ‘deterrence’ value — either to the subject offender 
or to others similarly situated.’’ Pangburn v. C.A.B., 311 F.2d 
349, 354 (C.A. 1). Accord: Hard v. Civil Aeronautics Board, 248 
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F.2d 761, 763-765 (C.A. 7), certiorari denied, 355 U.S. 960; Wil- 
son v. Civil Aeronautics Board, 244 F.2d 773, 773-774 (C.A. 
D.C.), certiorari denied, 355 U.S. 870. 


The remedial provisions of a regulatory program would be 
drastically affected if the agency could consider the effect of sanc- 
tions only on the respondents and not on others. It is well 
recognized that persons regulated by a governmental agency keep 
abreast of administrative proceedings. The actions of potential 
violators could be significantly affected by the sanctions imposed 
against other persons. Eight years’ experience in the administra- 
tion of a regulatory program has convinced me that it is necessary 
to consider, as a major factor, the effect of a sanction in a particu- 
lar case not only on the violator, but on other potential violators, 
as well. 


Socrates recognized that “the proper office of punishment is 
two-fold: he who is rightly punished ought either to become better 
and profit by it, or he ought to be made an example to his fellows, 
that they may see what he suffers, and fear and become better.’’? 


Similarly, Plato said that no man is to be punished ‘‘because he 
did wrong, for that which is done can never be undone, but in 
order that, in the future times, he, and those who see him cor- 
rected, may utterly hate injustice, or at any rate abate much of 
their evil-doing.’’® 


The deterrent effect of punishment of one violator on potential 
violators is recognized in Deuteronomy 13:10-11 (R.S.V.; see also, 
Deuteronomy 19:19-20), as follows: 

You shall stone him to death with stones * * *. And all Israel shall hear, 
and fear, and never again do any such wickedness as this among you. 

In the field of criminal law, it is settled beyond question that 
one of the primary purposes of the penalty imposed on a particular 
violator is to deter other potential violators. 

* * * punishment, in this context [i.e., ‘‘general prevention’’], is used 


not to prevent future violations on the part of the criminal, but in order to 
instill lawful behavior in others. ‘ 


* * * deterrence * * * is aimed at the protection of society. By making a 
certain action a punishable offense, we expect that people will refrain from 
committing the offense through fear of punishment. * * * 


2. Encyclopaedia Brittannica, The Great Ideas: A Syntopicon of Great Books of 
the Western World (Vol. II, 1952), pp. 492-493. 

3. Id. at 492. 

4. Andenaes, ‘‘The General Preventive Effects of Punishment,” 114 University 
of Pennsylvania Law Review (1966), 949, 982. 
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The purpose of punishment as a deterrent * * * is also to demonstrate to 
the potential offender the consequences if he violates the law. * 


* * * the deterrent value of a correctional system is not restricted to 
those who come into direct contact with it but applies to the whole popula- 
tion. ° 


* * * it is a primarily preventive consideration — having an eye to what 
is necessary to keep the people reasonably law-abiding — which today’s 
legislators have in mind, too, when they define crimes and stipulate 
punishments.’ 


* * * police regulations which are such commonplaces in modern times: 
traffic ordinances, building codes, * * * regulations governing commerce, 
etc. Here there is no doubt that punishment for infraction has primarily a 
general-preventive function. Here nearly all of us are potential criminals. * 


The purpose of punishment, be it a criminal sentence, a civil penalty, or 
punitive damages, is not to inflict suffering or to impose a loss on the of- 
fender. Its object is to act as a deterrent: first to discourage the offender 
himself from repeating his transgression; and, second, to deter others from 
doing likewise. * 


Sentencing is * * * an exacting task in which the Court undertakes to 
* * * impose a sentence which will best protect society, deter others and 
punish * * * the offender. '° 


More controversial but certainly no less important [than deterrence of 
the individual violator] is the need for deterrence, ‘‘general prevention,” 
of potential criminals who may be dissuaded from crime by the threat and 
the administration of penalties. '' 


*** 


Penalties are not provided as punishment for the individual who has 
gone wrong. Their imposition is alone justified for the effect the punish- 
ment may have upon the convict in preventing him from continuance in 
crime and in teaching him that ‘‘the way of the transgressor is hard.’’ But 
the still greater effect to be attained is the deterrent effect the sentence 


5. Gardiner, ‘‘The Purposes of Criminal Punishment,’’ 21 Modern Law Review 
(1958), 117, 121. 


6. Gould and Namenwirth, “Contrary Objectives: Crime Control and the 
Rehabilitation of Criminals,’’ in Crime and Justice in American Society (1971), 
237, 246. 


7. Andenaes, ‘‘General Prevention — Illustration or Reality?,’’ 43 The Journal 
of Criminal Law, Criminology and Policy Science (1952), 176, 177. 


8. Andenaes, ‘‘General Prevention — Illusion or Reality?,’’ 43 The Journal of 
Criminal Law, Criminology and Policy Science (1952), 176, 182. 


9. Collinsv. Brown, 268 F. Supp. 198, 201 (D.C.D.C.). 
10. United States v. Mandracchia, 247 F.Supp. 1, 4 (D.N.H.). 
11. Tappan, Crime, Justice and Correction (1960), p. 243. 
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may have upon those who may be inclined to follow the criminal course 
upon which the convict has embarked. '* 


* * * deterrence looks primarily at the potential criminal outside the 
dock fof the courtroom] * * *.'% 


Punishment can protect society by deterring potential offenders * * *. ' 


* * * the greater the penalty, the ‘‘higher the costs associated with 
criminal activity,’’ and the higher these costs, the fewer crimes com- 
mitted. '* 


One of these goals [of law] is deterrence by means of punishment. We 
punish in order to deter people from engaging in the undesirable conduct 
which we call crime. 


* * * deterrence, addresses itself * * * both to the individual himself — 
we hope he will be deterred in the future — and to the entire community. '* 


Perhaps the most salient authority for the proposition that one 
of the primary ends of punishment is to serve as a deterrent to 
other potential violators is Chief Justice William Howard Taft’s 
statement written in 1928: 


* * * the chief purpose of the prosecution of crime is to punish the 
criminal and to deter others tempted to do the same thing from doing it be- 
cause of the penal consequences. '’ 


Johannes Andenaes, a leading authority from the University of 


Oslo, makes the same point, as follows: “From the point of view 
of sheer logic one must say that general prevention — i.e., assur- 
ance that a minimum number of crimes will be committed — must 
have priority over special prevention — i.e., impeding a particular 
criminal from future offenses.”’ '* 


In other words, it is more important to the general welfare of 
society to consider the effect that a sanction will have on other 
potential violators than to consider the sanction needed to prevent 
the particular individual from again violating the law. In fact, it is 


12. Id. at 243, fn. 5, quoting from People v. Gowasky, 219 App. Div. 19, 24, 25, 
219N.Y.S. 373, 380, affirmed, 244 N.Y. 451, 155 N.E. 737. 

13. Fitzgerald, Salmond on Jurisprudence (12th ed., 1966), § 15, p. 94. 

14. Ibid. 

15. Berns, “Justified Anger: Just Retribution,” Imprimis (Vol. 3, No. 6, June 
1974), p. 3. 

16. Puttkammer, Administration of Criminal Law (1953), 8. 

17. Menninger, The Crime of Punishment (1968), 194. The original statement of 
Chief Justice Taft’s position appeared in his article, ‘‘Toward a Reform of the 
Criminal Law,” in The Drift of Civilization (1929). 

18. Andenaes, ‘‘The General Preventive Effects of Punishment,” 114 University 
of Pennsylvania Law Review (1966), 949, 952. 
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not uncommon to have certain types of offenses committed where 
“there will practically never be an individual preventive need for 
punishment” and yet punishment ‘“‘is necessary for general pre- 
vention.” '® 


Whether punishment achieves the objective of deterring others 
from violating the law is questioned by some authorities, ?° but 
affirmed by many others. 


As an argument for the abolition of the deterrent doctrine, it is often 
maintained that neither the threat nor application of penalties does pre- 
vent crime. This position reflects the simplistic notion, too commonly pre- 
vailing in matters of social action, that nothing has been achieved merely 
because not everything is accomplished that we should like. It is some- 
times said that high crime rates prove that sanctions do not deter or that 
penalties actually invite the crimes of men who seek punishment to dis- 
solve their feelings of guilt. With tiresome frequency the illustration is 
cited of the pickpockets who actively plied their trade in the shadow of the 
gallows from which their fellow knaves were strung. These assertions 
have a superficial relevance but they do not dispose of the issue by any 
means. 


Persons with a will to believe in the efficacy of an exclusively individ- 
ualistic and positivistic correctional system often quote the words of 


19. Andenaes, ‘‘General Prevention — Illusion or Reality?,’’ 43 The Journal of 


Criminal Law, Criminology and Police Science(1952), 176, 196. 


20. See, e.g., Menninger, The Crime of Punishment (1968), preface, viii, and pp. 
9, 108, 113, 206-208. However, even though Menninger believes that our present 
system of punishing criminals is a ‘‘crime’’ (id. at 28, 86, 280), he favors 
“penalties” for violators. He states (id. at 202-203): 

Certainly the abolition of punishment does not mean the omission or 
curtailment of penalties; quite the contrary. Penalties should be greater 
and surer and quicker in coming. I favor stricter penalties for many 
offenses, and more swift and certain assessment of them. 


But these are not punishments in the sense of long-continued torture — 
pain inflicted over years for the sake of inflicting pain. If I drive through a 
red light, I will be and should be penalized. 


**#* 


If we disregard traffic signals we are penalized, not punished. If our 
offense was a calculated ‘‘necessity’’ in an emergency, then the fine is the 
‘price’ of the exception. 


*** 


All legal sanctions involve penalties for infraction. But the element of 
punishment is an adventitious and indefensible additional penalty; it 
corrupts the legal principle of quid pro quo with a ‘‘moral” surcharge. 
Punishment is in part an attitude, a philosophy. It is the deliberate inflic- 
tion of pain in addition to or in lieu of penalty. It is the prolonged and ex- 
cessive infliction of penalty, or penalty out of all proportion to the offense. 
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Warden Kirchwey. His patent oversimplifications of man’s behavioral 
motivations should be noted, for this sort of loose thinking and naive 
criminological idealism pervert the ends of correction. 


**#* 


It is true, certainly, that the Classical doctrine of deterrence appears 
crudely oversimple in the light of modern conceptions of human behavior. 
In terms of reasonable goals for today it proposed to accomplish both too 
much and too little. This doctrine of deterrence was substantially more 
sound, however, than the position taken by those who deny any preventive 
effect to criminal sanctions. It is maintained here that the penal law and its 
application do in fact deter; indeed, with the declining efficacy of other 
forms of social control, it must be relied upon increasingly to maintain 
standards of behavior that are essential to the survival and security of the 
community. A complete failure of legal prevention cannot be inferred from 
the serious crimes committed by a small per cent of the population any 
more than can its success by the law obedience of the great preponderance 
of men. The matter is not so simple. ”! 


* * * las to studies] indicating that the death penalty is ineffective as a 
deterrent to murder, their very broad interpretation has rendered a dis- 
service to the more general issue of punishment as a deterrent to all kinds 
of criminal behavior. Such an expansive conclusion is obviously not justi- 
fied since murder is, in many ways, a unique kind of offense often in- 
volving very strong emotions. ”* 


*** 


It is naive to suppose that punishment exists in a vacuum and is unre- 
lated to the specific kinds of acts and the meaning which the punishment 
has for the actor. *° 


That sanctions do, in fact, serve as a deterrent to ‘“‘white-collar”’ 
violations is evidenced by a number of studies. 


As Sutherland’s analysis of white-collar crimes has shown, violators of 
the Sherman Antitrust law are relatively free from criminal prosecution, 
though the imposition of punishment would be maximally effective with 
this type of offense. ** 


An intensive study of parking violators indicates that * * * an increase 
in the severity and certainty of punishment does act as a deterrent to 
further violation. These findings suggest the necessity for a reappraisal of 
current thinking. Studies demonstrating the ineffectuality of punishment 
as a deterrent to certain types of offenses should not be interpreted to 
mean that punishment is ineffective in deterring all types of offenses.*® 


21. Tappan, Crime, Justice and Correction (1960), pp. 245, 246. 

22. Chambliss, “The Deterrent Influence of Punishment,’’ 12 Crime & 
Delinquency (1966), 70, 71. 

23. Id. at 75. 

24. Chambliss, “‘Types of Deviance and the Effectiveness of Legal Sanctions,”’ 
1967 Wisconsin Law Review 703, 716 (emphasis supplied). 

25. Chambliss, ‘“‘The Deterrent Influence of Punishment,” 12 Crime & 
Delinquency (1966), 70. 
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Since one of the main purposes of a criminal law sentence is to 
deter other potential violators from committing similar violations, 
it follows, a fortiori, that one of the main purposes of an adminis- 
trative law sanction is to deter other potential violators. In 
criminal law, ‘“‘[r]etribution or social retaliation, though 
persistently criticized by modern advocates of a progressive 
penology, continues to be a major ingredient of our penal law and 
of our correctional system.’’** “‘The principle of retribution was 
formulated in the lex talionis, the Mosaic doctrine expressed in 
Deuteronomy, 19:21: ‘Thine eye shall not pity, but life shall go for 
life, eye for eye, tooth for tooth, hand for hand, foot for foot’.’’*’ 
But retribution or social retaliation is not one of the objectives of 
administrative sanctions — they are to ‘assure a proper 
adherence to the provisions of the Act” (Nichols & Co. v. Secre- 
tary of Agriculture, supra). Hence deterrence — both as to the 
individual violator, and as to other potential violators — is the 
primary, if not the only, objective of an administrative sanction. 


To serve as an effective deterrent to potential violators of a 
regulatory statute, I believe that administrative sanctions should 
be severe; sanctions which are too lenient, rather than being a 
deterrent, will serve as a catalyst for violations by others. Not all 
criminologists, sociologists, or jurists share this view; but many 
noted authorities do. 


Since the power of a legal threat to function as a simple deterrent comes 
from the unpleasantness of the consequences threatened, one natural 
strategy for increasing the deterrent efficacy of threats is to increase the 
severity of threatened consequences. The theory of increased penalties as a 
marginal deterrent is simple and straightforward: all other things being 
equal, an increase in the severity of consequences threatened should reduce 
the number of people willing to run the risk of committing a particular 
criminal act * * *,** 


*“** 


* * * when penalties for criminal activity that many people find attrac- 
tive are quite low, thereby making crime a reasonable alternative to legiti- 
mate means of obtaining gratification for many persons, even a high 
probability of apprehension may leave a high rate of the threatened 
behavior, and increases in the severity of threatened consequences can be 


26. Tappan, Crime, Justice and Correction (1960), p. 241. See, also, Berns, 
“Justified Anger: Just Retribution,’’ Imprimis (Vol. 3, No. 6, June 1974); 
Encyclopaedia Brittannica, The Great Ideas: A Syntopicon of Great Books of 
the Western World (Vol. II, 1952), pp. 488-492). 


27. Tappan, Crime, Justice and Correction (1960), p. 241, fn. 3. 
28. Zimring, Perspectives on Deterrence, Crime and Delinquency Issues, A 


Monograph Series, National Institute of Mental Health — Center for Studies of 
Crime and Delinquency (1971), 83-84. 
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expected to have a more substantial marginal deterrent effect than if the 
level of consequences threatened is already quite high in relation to the 
benefits obtainable through criminal means. ** 


see 


* * * if potential offenders believe that their chances of apprehension 
cannot be dismissed, the risk of a high penalty provides more incentive to 
avoid crime than the risk of a low penalty. *° 


se 


* * * it is likely that increases in the severity of threatened consequences 
are more or less significant, depending on the relationship between size of 
penalty increase and size of base penalty.*' 


If we are hopeful of the curative effects of a threat, we have to make the 
threat unpleasant, which is another way of saying that we have to be 
severe. *” 


Dr. Zimring, a noted authority, capsulizes this concept in an- 
swering the question, ‘‘how can the legal system make the best 
use of variations in severity fof sanctions] to achieve social de- 
fense?”’ by stating: ** 


One answer is that, since the goal of all legal threats is to keep the 
population law abiding, the potential effectiveness of variations in severity 
of threatening consequences should be used to create the widest possible 
distinction between criminal and noncriminal behavior by threatening all 
types of serious crime with penalties which are as severe as possible. The 
aim of this strategy is to create a walled fortress around criminal activity 
by using the full power of threatened consequences to keep potential 
criminals from becoming actual criminals. 


Another possible strategy would be to threaten all serious crimes with 
major penalties, but to save a considerable amount of variation in 
threatened penalties to underscore distinctions between types of crime, as 
well as between serious crime and law-abiding behavior. 


Johannes Andenaes, of the University of Oslo, regarded by 
many as one of the most distinguished of the modern scholars 
writing about deterrence, states that the ‘simplest way to make 
people more law-abiding, therefore, is to increase the punish- 
ment.” ** Mr. Andenaes believes that Feuerbach’s formula of psy- 


29. Id. at 84. 

30. Id. at 85. 

31. Id. at 89. 

32. Puttkammer, Administration of Criminal Law (1953), 16-17. 

33. Zimring, Perspectives on Deterrence, Crime and Delinquency Issues, a 
Monograph Series, National Institute of Mental Health — Center for Studies of 
Crime and Delinquency (1971), 90. 

34. Andenaes, ‘General Prevention — Illusion or Reality?,’’ 43 The Journal of 
Criminal Law, Criminology and Police Science (1952), 176, 191. 
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chological coercion: “‘the risk for the lawbreaker must be made so 
great, the punishment so severe, that he knows he has more to 
lose than he has to gain from his crime’’ has a ‘‘certain validity”’ 
as to violators of ‘‘economic regulations.’’ ** ‘‘(E)conomic crimes,” 
to utilize his epithet, are clearly within the purview of the fore- 
going severity doctrine, such crimes being violations of ‘‘govern- 
mental regulation of the economy: price violations, rationing vio- 
lations, unlawful foreign exchange transactions, offenses against 
workers protection, disregard of quality standards, and so on.’’** 


The applicability of severe sanctions to deter violations of ‘‘reg- 
ulations governing commerce’”’ and other “‘economic’’ regulations 
is succintly treated by Andenaes: 


I shall begin with a group of crimes which play a modest role in the 
literature but which have a good deal of practical importance and are good 
for illustration, all these police regulations which are such commonplaces 
in modern times: traffic ordinances, building codes, laws governing the 
sale of alcoholic beverages, regulations governing commerce, etc. Here 
there is no doubt that punishment for infraction has primarily a general- 
preventive function. Here nearly all of us are potential criminals. A public- 
spirited citizen has, of course, certain inhibitions against breaking laws 
and regulations. But experience shows that moral and social inhibitions 
against breaking the law are not enough in themselves to insure obedience, 
where there is conflict with one’s private interests. Thus the extent to 
which there can be effective enforcement by means of punishment deter- 
mines to what extent the rules are actually going to be observed. *” 


*** 


A large number of the people who are affected by economic regulations 
* * * feel no strong moral inhibition against infraction. They often find 
excuses for their behavior in political theorizing: they oppose the current 
government’s regulative policies; * * *. Yet the matter of obedience or dis- 
obedience can often have important economic consequences. * * * In this 
area, at any rate, Feuerbach’s law of general prevention has a certain 
validity: it is necessary that consideration as to the risk involved in 
breaking the law should outweigh consideration of the advantages to 
breaking the law. ** 


Andenaes is careful to note that severity of punishment has a 
more salient effect on crimes, like economic violations, ‘“‘com- 
mitted after careful consideration * * * than for crimes which grow 
out of emotions or drives which overpower the individual (e.g. the 


35. Andenaes, ‘‘General Prevention — Illusion or Reality?,’’ 43 The Journal of 
Criminal Law, Criminology and Police Science (1952), 176, 178-179, 185. 


36. Id. at 184. 

37. Andenaes, ‘‘General Prevention — Illusion or Reality?,’’ 43 The Journal of 
Criminal Law, Criminology and Police Science (1952), 176, 182. 

38. Id. at 185. 
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so-called crimes of passion).’’ ** 


Isaac Ehrlich, in one of the most sophisticated analyses of 
criminal activity ever made, using a simultaneous equation model 
for a regression analysis involving fourteen variables, found that 
the ‘‘rate of specific crime categories, with virtually no exception, 
varies inversely with estimates of the probability of apprehension 
and punishment by imprisonment * * * and with the average 
length of time served in state prisons * * *.’’*° 


Similarly, Professor Gordon Tullock states that “multiple re- 
gression studies show that increasing the frequency or severity of 
the punishment does reduce the likelihood that a given crime will 
be committed” (emphasis supplied).‘°* Professor Tullock con- 
cludes: ‘‘We have an unpleasant method — deterrence — that 
works, and a pleasant method — rehabilitation — that (at least so 
far) never has worked.” *°” 


My views with respect to the necessity for severe sanctions for 
serious violations, in order to achieve the Congressional purpose 
of the Department’s regulatory programs, were set forth in Jn re 
Sy B. Gaiber & Co., in a Ruling on Petition for Reconsideration, 
as follows (31 Agriculture Decisions 843, 850-851 (1972)): 


Congress enacted the remedial regulatory programs administered by the 
Department because of a need for economic law and order in the market- 
place. The administrative sanctions imposed against violators of such 
regulatory programs should tend to achieve that purpose. 


Persons who engage in a regulated business have been granted a 
privilege. Suspension or revocation of the privilege for failure to comply 
with the statutory standards is a necessary power granted to the Secretary 
to assure a proper adherence to the regulatory program (see the cases cited 
in the Decision and Order herein, p. 47). Just as a lawyer may lose his 
privilege to practice law if he embezzles a client’s funds or engages in other 
serious violations, a futures commission merchant, broker, or trader who 
manipulates a futures market or engages in other serious violations may 
lose his privilege to engage in futures trading. 


It is the general administrative practice under the Depart- 
ment’s regulatory programs to institute formal actions only as to 
violations regarded as serious or repeated. Many minor violations 


39. Id. at 192. 


40. Ehrlich, ‘Participation in Illegitimate Activities: A Theoretical and 
Empirical Investigation,’’ Journal of Political Economy, Vol. 81 (May-June, 
1973), p. 545. 

40a. Tullock, ‘‘Does Punishment Deter Crime?’’ The Public Interest (No. 36, 
Summer 1974), 103, 109. 

40b. Id. at 110. 
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are disposed of with a warning letter or an informal stipulation. 
Hence it is to be expected that the relatively few formal cases 
which are instituted will generally warrant relatively severe sanc- 
tions. 


To summarize, a strong argument can be made in support of 
any philosophy of punishment or sanctions, ranging from ex- 
tremely light to very severe. There are many excellent judges, 
criminologists, and sociologists at either end of the poles of this 
issue; many others take a position between the poles. For the rea- 
sons set forth above, where the violation is serious or repeated, I 
believe in severe sanctions to deter future violations by the re- 
spondent and others. 


Another principle in determining the sanction to be imposed in 
a particular case is that, in general, there should be a reasonable 
relationship between the sanction and the unlawful practices 
found to exist.‘' In other words, the more serious the violation, 
the more severe should be the sanction. Even though punishment 
for the sake of punishment is not a relevant consideration in the 
field of administrative law, the principle of having a reasonable 
relationship between the violation and the sanction still has 
validity in a case of this nature. This is because in order to achieve 


the major Congressional purposes of the regulatory program, it is 
more important to deter serious violations than minor violations. 
Hence a severe sanction for a serious violation will have a greater 
deterrent effect than a milder sanction for a lesser violation, and 
thus will tend to effectuate the major objectives of the regulatory 
program. 


In addition, in determining sanctions to be imposed under the 
Act, great weight should be given to the recommendation of the 
officials charged with the responsibility for administering the 
regulatory program. See Jn re Sy B. Gaiber & Co., Ruling on Re- 
consideration, 31 Agriculture Decisions 843, 845-846 (1972). Such 


41. Kent v. Hardin, 425 F.2d 1346, 1349-1350 (C.A. 5); G. H. Miller & 
Company v. United States, 260 F.2d 286, 295-297 (C.A. 7, en banc ), certiorari 
denied, 359 U.S. 907; Daniels v. United States, 242 F.2d 39, 42 (C.A. 7), 
certiorari denied, 354 U.S. 939; Irving Weis & Co. v. Brannan, 171 F.2d 232, 235 
(C.A. 2); In re American Fruit Purveyors, Inc., 30 Agriculture Decisions 1542, 
1596 (1971); In re Louis Romoff, 31 Agriculture Decisions 158, 177 (1972). See, 
also, American Power Co. v. S.E.C.,329 U.S. 90, 112-188; Phelps Dodge Corp. 
v. Labor Board, 313 U.S. 177, 194; Great Western Food Distributors v. 
Brannan, 201 F.2d 476, 484 (C.A. 7), certiorari denied, 345 U.S. 997; In re 
Electric Power & Light Corporation, 176 F.2d 687, 692 (C.A. 2); Wright v. 
Securities and Exchange Commission, 112 F.2d 89, 95 (C.A. 2). 
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administrative officials, during the day-to-day administration of a 
regulatory program, develop a “‘feel’’ for the severity of sanctions 
needed to serve as a deterrent to violations that cannot be de- 
veloped by the Administrative Law Judges or the Judicial Officer, 
who come in contact with only a small part of the regulatory pro- 
gram. 


The recommendation of the administrative officials as to the 
sanction is not, of course, controlling. For example, if some of the 
allegations are not proven or if there are mitigating circumstances 
not taken into consideration by the administrative officials, the 
sanction may be considerably less than that recommended by 
them. See, e.g., In re American Fruit Purveyors, Inc., 30 Agri- 
culture Decisions 1542 (1971). But if the alleged violations are 
proven, and it appears that the administrative officials have fully 
considered the respondent’s contentions, the recommendation of 
the administrative officials as to the sanction needed to serve as 
an effective deterrent to the respondent and to other potential vio- 
lators should be given great weight. Recognizing the greater op- 
portunity for such administrative officials to develop expertise in 
this area, it will be the policy of the Judicial Officer never to in- 
crease the sanction recommended by the administrative officials. 


Insofar as practicable, the sanctions imposed under a regula- 
tory Act against comparable violators for comparable violations 
should be reasonably uniform. ‘* From the beginning, the Judicial 
Officer has recognized that ‘‘[d]isciplinary action taken under 
** * [a regulatory | act should follow some general pattern, * * * 
so that one order will not be entirely out of line with another in- 
volving similar violations.” In re Watkins Commission Company, 
Inc., 4 Agriculture Decisions 395, 400 (1945). See, also, In re 
Arnold Fairbank, 27 Agriculture Decisions 1371, 1384 (1968); In 
re Nolan E. Poovey, Jr., 27 Agriculture Decisions 1512, 1520- 
1522 (1968); In re Boone Livestock Company, Inc.,27 Agriculture 
Decisions 475, 503 (1968); In re Milton Silver, d/b/a Chambers- 


42. Inequality in judicial sentencing occurs ‘“‘every day, often in different court- 
rooms in the same courthouse. Two boys fail to report for military induction — 
one is sentenced to five years in prison, the other gets probation and never enters 
a prison. One judge sentences a robber convicted for the third time to one year in 
prison, while another judge on the same bench gives a first offender ten years. 
One man far more capable of serious crime than another and convicted of the 
same offense may get a fine, while the less fortunate and less dangerous person is 
sentenced to five years in the state penitentiary.’’ Clark, Crime in America 
(1970), p. 224. There is no excuse for such erratic sanctions in administrative dis- 
ciplinary proceedings before a single agency. 
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burg Livestock Sales, 21 Agriculture Decisions 1438, 1452 (1962); 
In re American Fruit Purveyors, Inc., 30 Agriculture Decisions 
1542, 1595-1596 (1971); In re Louis Romoff, 31 Agriculture Deci- 
sions 158, 177 (1972). *° 


In determining whether one case is comparable to another, all of 
the relevant facts and circumstances must be considered, such as 
the nature of the violations, the nature of the respondents’ busi- 
nesses, the respondents’ prior record as to violations, the 
deliberateness of the violations, prior warnings given to the re- 
spondents, etc. 


Also, the goal of uniform sanctions for comparable violations 
necessarily applies only to contested cases. Consent orders issued 
without a hearing should be given no weight whatsoever in deter- 
mining the sanction to be imposed in a litigated case. In a case 
where a consent order is agreed to by the parties, there is no rec- 
ord or argument to establish the basis for the sanction. It may 
seem less than appears warranted because of problems of proving 
the allegations of the complaint or because of mitigating circum- 
stances not revealed to the Administrative Law Judge or the 
Judicial Officer. Other circumstances, such as personnel and 
budget considerations and the delay inherent in litigation, may 
also cause a consent order to seem less severe than appropriate. 
Conversely, a consent order may seem more severe than appears 
warranted because of aggravated circumstances not revealed by 
the complaint. 


In some cases, following the ‘‘deterrent policy’’ set forth above 
may lead to the imposition of a sanction more severe than the 
sanctions previously imposed under the Act for similar violations. 
If so, uniformity must yield to effectiveness. An effective sanction 
will be issued in such cases even if it is more severe than sanctions 
previously imposed for similar violations. In such circumstances, 
uniformity will be achieved only as to cases subsequent thereto. 


In other words, uniformity is a desirable goal; but it is not an 
absolute requirement. A respondent has no inherent right to a 
sanction no more severe than that applied to others. See Hiller v. 
Securities and Exchange Commission, 429 F.2d 856, 858-859 
(C.A. 2); G. H. Miller & Company v. United States, 260 F.2d 


43. Accordingly, counsel should, in all cases, in their briefs and arguments, refer 
to relevant prior cases under the Act which should be considered in determining 
the appropriate sanction to be imposed in the particular case, in the event a vio- 
lation is found to have occurred. 
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286, 296 (C.A. 7), certiorari denied, 359 U.S. 907. As the Court 
held in Butz v. Glover Livestock Comm’n Co., 411 U.S. 182, 186: 
‘“‘We read the Court of Appeals’ opinion to suggest that the sanc- 
tion was ‘unwarranted in law’ because ‘uniformity of sanctions for 
similar violations’ is somehow mandated by the Act. We search in 
vain for that requirement in the statute.” 


An agency is free to reconsider sanctions previously imposed 
without prior notice. Communications Comm’n v. WOKO, 329 
U.S. 223, 228; Continental Broadcasting v. Federal Comm. 
Comm’n., 439 F.2d 580, 582-584 (C.A. D.C.); N.L.R.B. v. 
Majestic Weaving Co., 355 F.2d 854, 860 (C.A. 2); quoted with 
approval in Davis, Administrative Law Treatise (1970 Supp.), 
§ 17.08, p. 604. 


In Communications Comm'n v. WOKO, 329 U.S. 223, 228, the 
Court held: ‘‘Much is made in argument of the fact that decep- 
tions of this character have not been uncommon and it is claimed 
shat they have not been dealt with so severely as in this case. * * * 
The mild measures to others and the apparently unannounced 
*hange of policy are considerations appropriate for the Commis- 
sion in determining whether its action in this case is too drastic, 
yut we cannot say that the Commission is bound by anything that 
appears before us to deal with all cases at all times as it has dealt 
vith some that seem comparable.”’ 


Similarly, in Butz v. Glover Livestock Comm'n Co., 411 U.S. 
82, 187, the Court held that the ‘employment of a sanction 
vithin the authority of an administrative agency is thus not 
endered invalid in a particular case because it is more severe than 
‘anctions imposed in other cases.” 


As I stated in In re Sy B. Gaiber & Co., Ruling on Reconsidera- 
on, 31 Agriculture Decisions 843, 850 (1972): 


In any case in which the Judicial Officer determines that the sanctions 
previously imposed for similar violations are not adequate under present 
circumstances to effectuate the purposes of the regulatory program, a 
more severe sanction will be imposed in that case, rather than merely an- 
nouncing that in future cases the sanction will be increased. An adminis- 
trative agency is free to reconsider sanctions previously imposed without 
prior notice (see In re Louis Romoff, 31 Agriculture Decisions 158, 186, 
and cases cited therein), and such practice will be routinely followed. 
Persons who intentionally violate a regulatory program are not playing a 
game under which they are entitled to consider the sanctions previously 
imposed for similar violations and determine whether they want to run the 
risk of detection and the imposition of such a sanction. They run the 
distinct risk that a more severe sanction will be imposed against them. 
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To conclude this extended discussion as to the Department’s 
sanction policy, Congress has determined that there is a need for 
Federal regulation of the agricultural marketing system. To 
achieve the Congressional purposes with respect to the various 
remedial statutes administered by the Department, severe sanc- 
tions must be imposed for serious violations. We have no reason- 
able alternative. ‘‘For whatever our opinion may be on the ques- 
tion of free versus controlled economy, there is no denying that 
ineffective regulation is the worst arrangement of them all.’’*4 
[This ends the quotation from the Worsley decision as to the De- 
partment’s sanction policy. ] 


Respondents’ False Weighing of Livestock was a Serious Violation 
of the Act Requiring a Lengthy Suspension Order 


The Chief Administrative Law Judge explained in his Initial 
Decision that false weighing of livestock is a serious violation of 
the Act. This is set forth at greater length in the recent case of In 
re Braxton M. Worsley, 33 Agriculture Decisions 1547, 1573-1582 
(1974). The following material (to page 68, fn. 53) is taken 
verbatim from the Worsley decision (ibid.), except for obvious 
interpolations. ‘® 


EXCERPTS FROM WORSLEY DECISION 


In the most recent Congressional appropriation action for the 
Department of Agriculture, the President’s Budget requested an 
increase of $103,000 in program funds for the Packers and Stock- 
yards Administration, to be issued in its weighing program and 
for supervision of custom feeding by meat packers. ‘* Congress 
appropriated a greater increase than had been requested 
($160,350), all to be used to increase the number of persons in- 
volved in the agency’s weighing work.‘’ The Agriculture 


44. Andenaes, ‘‘General Prevention — Illusion or Reality?,’’ 43 The Journal of 
Criminal Law, Criminology and Police Science(1952), 176, 184. 

45. The Worsley decision included as Appendix A thereto a list of the Orders 
issued under the Packers and Stockyards Act against registrants for falsely 
weighing livestock or causing someone to falsely weigh livestock from 1950 
through January 1974. The identical appendix is included as Appendix A to this 
decision. 

46. Agriculture-Environmental and Consumer Protection Appropriations for 
1975, Hearings before a Subcommittee of the Committee on Appropriations, 
House of Representatives, 93rd Cong., 2d Sess., Part 3, Agricultural Programs, 
p. 298. 

47. H. Rep. No. 93-1120, 93rd Cong., 2d Sess., p. 34; Sen. Rep. No. 93-1014, 
93rd Cong., 2d Sess., p. 23. 
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Appropriations Bill was vetoed by the President, and a new bill 
has not yet been enacted. Irrespective of the final outcome as to 
this matter, the Congressional action reveals Congress’ concern as 
to the critical false weighing problem in the livestock industry. 
[Subsequently , the additional $160,350 for the agency’s weighing 
program was again appropriated by Congress and the Bill was ap- 
proved by the President. See Pub. Law 93-563, 93rd Cong., p. 7 
(88 Stat. 1828); Sen. Rep. No. 93-1296, 93rd Cong., 2d Sess., p. 
25. ] 


In the budget hearings preceding the foregoing Congressional 
appropriation action, Marvin L. McLain, Administrator of the 
Packers and Stockyards Administration, emphasized the serious- 
ness of the false weighing problem in the lvvestock industry, and 
he explained the agency’s checkweighing activities and direct 
sales activities used to detect false weighing. ‘* He testified: *° 


Mr. Scherle. Mr. Chairman, most of the questions that I have been 
interested in have already been discussed, and I have but one question; 
that is, Mr. McLain, if you were to categorize the most prominent irregu- 
larities in your agency, as far as these people are concerned, would weight 
tend to be the most prominent as your No. 1 problem? 


Mr. McLain. It would be pretty close to the top. 
Mr. Scherle. Has that been of growing tendency? 


Mr. McLain. No; it has been with us, but as values become higher, it be- 
comes greater. You see, one of the things, Mr. Scherle, in this area, when 
values get higher, one way to pay a better price for cattle or hogs is to pay 
for a little less weight. It is that simple. 


Mr. Scherle. I agree. 


The seriousness of the false weighing problem in the livestock 
industry and the need to impose severe sanctions to deter false 
weighing was set forth several months ago in In re Trenton Live- 
stock, Inc., 33 Agriculture Decisions 499, 523-528 (1974), appeal 
pending [affirmed, 510 F.2d 966 (C.A. 4)], quoting from In re J. 
A. Speight, 33 Agriculture Decisions 280, 314-319 (1974), as 
follows: 


False weighing of livestock is a very serious problem. On March 18, 
1969, the Administrator of the Packers and Stockyards Administration, in 
testimony before the House Appropriations Subcommittee, explained the 
need for additional funds because of the seriousness of the false weighing 


48. Agriculture-Environmental and Consumer Protection Appropriations for 
1975, Hearings before a Subcommittee of the Committee on Appropriations, 
House of Representatives, 93rd Cong., 2d Sess., Part 3, Agricultural Programs, 
pp. 298-332. 

49. Id. at 331. 
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problem. He explained that ‘‘False weighing is the source of losses in 
revenue to livestock producers of about $15 million annually.” '* He 
testified: '* 


False weighing was found at 19.4 percent of the markets and buying 
stations checked last year [i.e., fiscal year 1968]. More significant- 
ly, false weighing was found last year at 14,4 percent of the 201 mar- 
kets and buying stations which were checked on a routine, spot 
check basis without any reason to suspect false weighing. 


The Administrator explained that with the agency’s present appropria- 
tions, it was able to “carry out about 250 checkweighing investigations 
each year,’’ and that at that rate, ‘“‘we can checkweigh livestock at each 
market or buying station on an average of once every 20 to 25 years.” '*He 
requested an increase in funds which ‘‘would permit about 350 check- 
weighing investigations, or an average of once every sixteen years.’’'® 


The following month, on April 22, 1969, the Administrator returned to 
the same Congressional Subcommittee to request a greater increase for 
checkweighing investigations. He explained why this is a ‘‘critical area.” '’ 
He requested additional funds to provide for a total of 400 checkweighing 
investigations each year, ‘‘or an average of once every 13-1/2 years.” '*He 
stated that ‘‘While the increment of increase may not appear numerically 
significant, every little bit helps in this critical program.” '* 


The Congress increased the agency’s funds for fiscal year 1970 from 
$2.81 million to $3.35 million *°based, inter alia, on the Administrator's re- 
quest for additional funds to combat the ‘‘critical’’ problem of false weigh- 
ing. 


False weighing remains a critical problem in the livestock industry. 
False weighing was found at the following number of markets and buying 
stations investigated by the Packers and Stockyards Administration on a 
routine, spot check basis, without any reason to suspect false weighing: *' 


13. Department of Agriculture Appropriations for 1970, Hearings Before a Sub- 
committee of the Committee on Appropriations, House of Representatives, 91st 
Cong., Ist Sess., Part 3, p. 19. 

14. Ibid. 

15. Department of Agriculture Appropriations for 1970, Hearings Before a Sub- 
committee of the Committee on Appropriations, House of Representatives, 91st 
Cong., Ist Sess., Part 3, p. 19. 

16. Ibid. 

17. Department of Agriculture Appropriations for 1970, Hearings Before a Sub- 
committee of the Committee on Appropriations, House of Representatives, 91st 
Cong., 1st Sess., Part 5, p. 303. 

18. Ibid. 

19. Department of Agriculture Appropriations for 1970, Hearings Before a Sub- 
committee of the Committee on Appropriations, House of Representatives, 91st 
Cong., Ist Sess., Part 5, p. 303. 

20. H. Rep. No. 91-265, 91st Cong., Ist Sess., p. 52; Sen. Rep. No. 91-277, 91st 
Cong., 1st Sess., pp. 31-32; H. Conf. Rep. No. 91-657, 91st Cong., 1st Sess., p. 
9. 

21. Official notice is taken of these statistics filed by the Administrator of the 
Packers and Stockyards Administration at the request of the Judicial Officer. 





OVERLAND STOCKYARDS 
Cite as 34 A.D. 1808 


No. Indications of False 

Fiscal Markets Weighing 

Year Investigated No. Markets Percent 
1969 197 21 10.6 
1970 277 32 11.6 
1971 265 38 14.3 
1972 258 50 19.4 
1973 223 30 13.4 


In Butz v. Glover Livestock Comm'n Co., 411 U.S. 182, 186, fn. 4 
(1973), the Court quoted from the Judicial Officer’s decision in In re Silver, 
21 Agriculture Decisions 1438 (1962), that ‘‘[f] alse and incorrect weighing 
of livestock by registrants under the act is a flagrant and serious violation 
thereof * * *.” 


In Cella v. United States, 208 F.2d 783, 788 (C.A. 7), certiorari denied, 
347 U.S. 1016, the Court affirmed the six-month suspension order issued 
against a livestock dealer for causing weighmasters at a public stockyard 
to falsely weigh livestock in his favor. In Mitchell v. Freeman, 308 F.2d 
855 (C.A. 7), certiorari denied, 372 U.S. 935, the Court affirmed the 90-day 
suspension order issued against a stockyard owner and dealer for falsely 
weighing 20 head of cattle on October 12, 1960, and 20 head of cattle on 
October 13, 1960. 


Since the Packers and Stockyards Administration has funds to investi- 
gate weighing only once every 10 or 20 years at each market or buying sta- 


tion, there is all the more need to impose a severe sanction when false 
weighing is found. To serve as an effective deterrent, the sanction must be 
sufficiently severe to make it unprofitable to falsely weigh livestock, not- 
withstanding the small number of weighing investigations conducted each 
year. 


During the last 25 years, there have been 162 cases under the Packers 
and Stockyards Act in which registrants have been found in a formal pro- 
ceeding to have falsely weighed livestock or caused someone to falsely 
weigh livestock. Suspension orders were issued in 160 of the 162 cases. The 
* * * average suspension imposed in these cases was 245 days. The median 
suspension imposed in these cases was 90 days. In 42 of the 162 cases, the 
suspension was for one or more years. However, in recent years, the sus- 
pension, imposed for false weighing have been substantially shorter than 
in the earlier years. The 162 cases are set forth in Appendix A to this deci- 
sion. [The appendix referred to is also set forth as Appendix A to the pres- 
ent decision. ] The following table summarizes the orders issued in the 162 
false weighing cases decided during the last 25 years: *? 


22. Many of the cases involved consent orders, which are not relevant in deter- 
mining the sanction to be imposed in a litigated case. ‘‘It is to be expected that 
the sanction imposed after a full hearing will be more severe than one offered on a 
consent basis prior to the hearing. A consent settlement is influenced by such 
circumstances as personnel and budgetary considerations, problems of proof, 
and the delay inherent in litigation.’’ In re James J. Miller, 33 Agriculture 
Decisions ______, P&S Docket No. 4700, decided January 14, 1974, appeal 


. continued .. . 
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Summary of Orders Issued under Packers and Stockyards Act 
Against Registrants for Falsely Weighing Livestock or Causing 
Som>one to Falsely Weigh Livestock, 1950-January, 1974. 


Length No. Length No. 
of of of of 
Suspension Cases Suspension 
5 years 1 4 months 
4 years 3 months 
3 years 90 days 
30 months 60 days 
2 years 40 days 
20 months 36 days 
18 months 30 days 
16 months 21 days 
15 months 20 days 
1 year 15 days 
10 months 14 days 
9 months 10 days 
8 months 1 week 
7 months None 
6 months Imposed 2 
TOTAL sheila ahs 162 


woe 
Or WON ONN DK DH DW 


Ke nI08C ON NRK Dh OND 


Considering the serious nature of false weighing in the livestock indus- 
try, the opportunity to falsely weigh livestock for many years before detec- 
tion, the failure of the previous sanction policy +o reduce false weighing in 
the industry, and the nature of the respondents’ violations and business, 
the 30-day suspension order and cease and desist order recommended by 
the complainant are appropriate to serve as an effective deterrent to future 
violations by respondents and others. The 30-day suspension is identical to 
the suspension recommended by the Administrative Law Judge.” 


The 30-day suspension imposed in this [Speight] case is substantially 
more severe than the suspensions imposed recently for comparable viola- 
tions. The violations in this case were small compared to many other cases. 
The respondents were shortweighing hogs just a fraction over one per- 


. continued... 


pending. However, the consent orders are included so as to present the total 
picture of the sanctions imposed for false weighing. Any error or bias resulting 
from their inclusion would tend to make the total sanction figures less severe 
than would be expected if each case had been litigated. But even if only the 60 
litigated cases are considered, the * * * average suspension imposed in such 
litigated cases was 252 days. The median suspension imposed in the 60 litigated 
cases was 60 days. 

23. In any case, the weight that I will give to the Administrative Law Judge’s 
determination as to the sanction will depend upon the extent to which it appears, 
either from the record or from his prior experience, that he was fully informed as 
to all of the ‘‘legislative,’’ background facts relevant to the particular type of vio- 
lation involved in the case. 
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cent. ** The violations occurred only at their buying station, but the sus- 
pension affects their business away from their buying station. About 93 % 
of the respondents’ business is conducted away from their buying sta- 
tion.** Hence the suspension in this case affects their entire livestock 
activities for about 26 business days. 


The severe sanction imposed in this case is consistent with the policy set 
forth recently in In re James J. Miller, 33 Agriculture Decisions _____, 
P&S Docket No. 4700, decided January 14, 1974, appeal pending. [The 
James J. Miller case was affirmed by the Court of Appeals for the Fifth 
Circuit on August 8, 1974.] * * * 


In recent false weighing case decided by Administrative Law Judge 
Weber in In re Kenneth W. Miller, 33 Agriculture Decisions [88], P&S 
Docket No. 4721, decided December 7, 1973, which became final because it 
was not appealed, it was stated that ‘escalation fof sanctions] should be 


24. However, even slight false weighing is a serious violation of the Act. The 
cumulative effect of 10 to 20 percent of the livestock in the country being short- 
weighed even by a small amount is an unwarranted burden to the livestock in- 
dustry which should be significantly reduced. False weighing, at times, is used 
as an unfair competitive practice, rather than (or in addition to) being a means of 
underpaying the seller. As stated in In re Kenneth W. Miller, 33 Agriculture 
Decisions [88], P&S Docket No. 4721, decided December 7, 1973: 


Mr. Matteson, Area Supervisor for the Arlington Area Office, which en- 
compasses the State of North Carolina, testified that short-weighing is a 
problem in the livestock industry. It is one of the most deceptive practices 
under the Packers and Stockyards Act. The producer or farmer who sells 
livestock looks to the price he will receive. He assumes the scales are tested 
and accurate and that his livestock will be weighed correctly. He will 
therefore sell his hogs to the buyer who will pay him the highest price. A 
buyer who short-weighs livestock is able to offer a few cents more per 
pound since he is paying it on a weight that is less than the actual weight 
of the livestock. The buyer who short-weighs livestock therefore has an 
unfair means of perpetuating himself in business at the expense of his 
competitors who weigh livestock accurately. 


The evidence shows that in several instances Mr. Miller sold the hogs to 
H. P. Beale and Sons at the same weight he had purchased them from Mr. 
Stephens. At first blush this may indicate that respondents did not benefit 
when they short-weighed the livestock, but this is far from true. It is a 
common practice in the industry for a buying station and packer to have an 
agreement as to shrink. It is common that the packer will allow a 2 or 2-1/2 
percent shrink or weight loss during shipment from the buying station. If 
the shrink exceeds this amount the packer will bill the buying station back 
for the excess loss. If the shrink is consistently over the allowed percent- 
age, a packer would probably look for another buying station from which 
to buy his hogs. A dealer who short-weighs hogs when he buys them and 
then sells them on his purchase weight is eliminating his shrink to the 
packer. The packer gets a high yield hog on slaughter and the buying sta- 
tion gets a satisfied customer and sure market for his hogs. 


25. Official Notice is taken of the respondents’ annual reports filed with the 
Packers and Stockyards Administration. 





1844 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 34 A.D. 1808 


measured in steps not too swift or steep, so as not to overshoot the need or 
goal.’’ That view does not reflect the full extent of the change in sanction 
policy set forth in the James J. Miller case, supra. The Kenneth W. Miller 
case is hereby overruled in that respect. 


In a case involving a deliberate and serious violation of the Act, if it 
appears that sanctions previously imposed for similar violations have not 
been adequate to serve as an effective deterrent to similar violations by the 
respondents or others, escalation of sanctions should be measured in steps 
swift and steep, so as not to undershoot the need or goal. 


What is involved here is the delicate balancing of the public interest and 
the violators’ interest. On the one hand, we have farmers and others who 
are attempting to make an honest living in the livestock industry. On the 
other hand, we have violators who are deliberately and intentionally falsely 
weighing livestock when it is offered for sale. Any doubt as to the exact 
sanction needed to deter such unfair conduct should be resolved in favor of 
the public interest. 


This case should serve as notice to the livestock industry that the cur- 
rent sanction policy for false weighing and other serious violations of the 
Act is significantly more severe than the policy previously followed. If the 
violations in this case had been more flagrant, or if the respondents were 
not engaged in a daily business, with most of their business not involved in 
the violations, the suspension period would have been substantially 
greater. 


Considering the serious nature of false weighing in the livestock 
industry, the opportunity to falsely weigh livestock for many 
years before detection, and the failure of the previous sanction 
policy to reduce false weighing in the industry,*° the 60-day 
suspension order and cease and desist order recommended by the 
complainant are appropriate to serve as an effective deterrent to 
future violations by respondent [Worsley] and others. 


The Chief Administrative Law Judge [Harry S. McAlpin] im- 
posed a 30-day suspension order in his Initial Decision [i.e., in 
the Worsley case], relying on In re Trenton Livestock, Inc., 
supra, 33 Agriculture Decisions 499 (1974). He stated (Initial 
Decision, pp. 12-13): 


50. Respondent cannot complain about the absence from the present record of 
some of the industry statistics and ‘‘background” facts quoted above from other 
cases, inter alia, because the complainant was willing to set forth on the record 
the relevant “‘legislative’’ facts, but the material was not included in the record 
because of the respondent's objections, which were erroneously sustained by the 
Chief Administrative Law Judge (Tr. 210-212). See In re Trenton Livestock, 
Inc., 33 Agriculture Decisions 499, 519-522 (1974), appeal pending; In re J. A. 
Speight, 33 Agriculture Decisions 280, 310-313 (1974). In any event, it is settled 
that in devising a remedy, an agency ‘‘is not confined to the record of a particular 
proceeding.’’ Labor Board v. Seven-Up Co., 344 U.S. 344, 348-349. 
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As to sanctions to be imposed, complainant recommends, in addition to 
a cease and desist order, a suspension of the registrant for 60 days. In a 
similar case, In re Trenton Livestock, Inc., P&S 4678, decided by the 
Judicial Officer on April 12, 1974, false weighing by that respondent was 
found to have occurred on or about the same dates in May 1972, in the 
same state and area as the present case, by the same investigators for the 
complainant, and to about the same extent as in the present case. In that 
case the Judicial Officer of the Department decided that a 30-day suspen- 
sion was very severe and in accordance with the severe sanction policy set 
forth by him in other recent decisions. The policy as to severity of sanction 
is considered presently controlling although the Judicial Officer as the re- 
sult of the respondent’s contention to appeal his decision to the United 
States Court of Appeals, has stayed the suspension order. 


"=e * 


In addition, the Judicial Officer has indicated in the Trenton Livestock 
decision that it is part of his sanction policy, and hence that of the 
Secretary of Agriculture, that ‘‘insofar as practicable, the sanctions 
imposed under a regulatory Act against comparable violators for 
comparable violations should be reasonably uniform.’’ Consequently, in 
compliance with the Department’s severe but uniform sanction policy as it 
affects the imposition of sanctions, we conclude that a suspension of 30 
days rather than 60 days should be imposed in this case. 


However, there are significant differences between the Trenton 
Livestock case and the present [Worsley] case. The extent of the 
false weighing in this case was substantially greater than in Tren- 
ton. Moreover, Trenton’s gross livestock profit is about 32 times 
greater than the respondent’s gross livestock profit.°' Hence 
assuming that a 30-day suspension order would reduce Trenton’s 
gross profit by 1/12 and that a 60-day suspension order would 
reduce the respondent’s gross profit by 1/6, Trenton’s 30-day 
suspension order would reduce its gross profit by an amount 16 
times greater than a 60-day suspension order would reduce the re- 
spondent’s [i.e., Worsley’s] gross profit. 


Although there are distinct differences between the imposition 
of a fine and the suspension of a respondent’s registration, none- 
theless, in determining the appropriate suspension period, it is 
relevant to consider the monetary effect of a particular suspension 
order on the respondent. As stated in In re American Fruit 


51. Official notice is taken of the latest annual reports filed with the Packers & 
Stockyards Administration by the respondent and by Trenton Livestock, Inc. 
(see the Judicial Officer’s Orders of August 23 and 30, 1974). General informa- 
tion as to the size of Trenton Livestock’s business is also contained in the record 
of that case, but it is not necessary to take official notice of that record. * * * 
(Official notice is also taken of the latest annual report filed by respondent Over- 
land Stockyards, Inc. (see the Judicial Officer’s Order of November 10, 1975). ] 
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Purveyors, Inc., 30 Agriculture Decisions 1542, 1596, fn. 39 
(1971): 

It would be helpful in determining the sanciion in a case if the record 
contained testimony as to how serious or detrimental the particular viola- 
tion involved in the case is to the regulated industry. In addition, testi- 
mony as to the nature of the respondent's business would also be helpful so 
that the Judicial Officer would have some idea as to how ‘“‘costly’’ a par- 
ticular suspension would be to the respondent. For example, in the absence 
of any evidence as to the nature of the respondent’s business, the Judicial 
Officer might not know whether a particular suspension order would 
“cost” the respondent $100 or $10,000. *” 


This does not, of course, mean that the monetary “‘costs’’ of 
suspension orders should be made uniform. If that were the 
standard, the suspension order in this [Worsley] case would 
have to be for 960 days (16 times 60 days) to be comparable to the 
suspension order in the Trenton Livestock case. Nonetheless, the 
effect of a suspension order on a particular respondent, in view of 
the size and nature of the respondent’s business, is a circumstance 
to be considered in determining what sanction will serve as an ef- 
fective deterrent to future violations by the respondent and by 
other potential violators. 


In In re J. A. Speight, 33 Agriculture Decisions 280 (1974), a 


30-day suspension order was imposed against the respondents for 
false weighing livestock. In that case it was stated (33 Agriculture 
Decisions at 317-319): 


The 30-day suspension imposed in this case is substantially more severe 
than the suspensions imposed recently for comparable violations. The vio- 
lations in this case were small compared to many other cases. The respond- 
ents were shortweighing hogs just a fraction over one percent. The viola- 
tions occurred only at their buying station, but the suspension affects their 
business away from their buying station. About 93 % of the respondents’ 
business is conducted away from their buying station. Hence the suspen- 
sion in this case affects their entire livestock activities for about 26 busi- 
ness days. 


se* 


* * * If the violations in this case had been more flagrant, or if the re- 


52. In In re James J. Miller, 33 Agriculture Decisions 53, 76 (1974), affirmed, 
No. 74-1234 (C.A. 5), decided August 8, 1974, it was stated that “fi] nsofar as 
practicable, the sanctions imposed under a regulatory Act against comparable 
violators for comparable violations should be reasonably uniform.”” However, it 
was explained that ‘“‘{c] omparability depends upon many circumstances, such as 
the nature of the violation, the nature of the respondent's business, the respond- 
ent’s prior record as to violations, prior warnings given to the respondent, the 
deliberateness of the violation, etc.’’ (emphasis supplied; id. at 76, fn. 42). 
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spondents were not engaged in a daily business, with most of their busi- 
ness not involved in the violations, the suspension period would have been 
substantially greater. 


Considering the severe effects of the 30-day suspension orders 
in the Trenton and Speight cases, and the more serious short- 
weighing involved in the present [Worsley] case, a question 
could be raised as to whether the 60-day suspension order recom- 
mended by the complainant in this case is too lenient. But in view 
of the established policy of the Judicial Officer never to increase 
the sanction recommended by the administrative officials who ad- 
minister the Department’s regulatory programs (see, e.g., In re 
James J. Miller, supra, 33 Agriculture Decisions 53, 76 (1974)), 
no consideration will be given to whether the 60-day suspension 
order imposed in this [Worsley] case is too lenient. °° 


OVERLAND CASE SANCTION RATIONALE 


Applying the foregoing principles relating to the Department’s 
sanction policy and the serious nature of false weighing in the 
livestock industry to the deliberate false weighing found to have 
occurred in this case, after two prior warnings from the complain- 
ant, my tentative conclusion in this case based upon a thorough 
consideration of the entire record prior to the oral argument was 
to affirm Chief Judge Campbell’s 90-day suspension order. 


In reaching that tentative conclusion, I was considering the 
suspension that should be imposed only for the violations com- 
mitted in 1973 — not for the respondent stockyards’ false weigh- 
ing violations in 1967 and 1968. ** However, the two prior warning 
letters are relevant in considering the nature of the present false 
weighing violations by the respondents; i.e., the warning letters, 
together with all the other facts and circumstances in this case, 
give rise to the inference that the false weighing involved in the 
1973 violations was deliberate. 


In reaching a tentative conclusion as to the suspension to be 


53. This ends the quotation from the Worsiey decision as to the necessity for a 
severe sanction in false weighing cases. 


54. No suspension should be imposed for the 1967 and 1968 violations because 
they were not made the subject of a complaint within a reasonable period after 
the violations occurred. Moreover, the complainant did not attempt to prove the 
details of such violations. Instead, the complainant merely introduced warning 
letters sent by the complainant in 1967 and 1968 to the respondent stockyards 
referring to the weighing violations found in those years. 
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imposed in this case, I also considered the fact that during the last 
25 years, the average suspension imposed in the 162 false weigh- 
ing cases was 245 days, and the median suspension imposed was 
90 days. During the 1950’s, the length of the suspensions were 
longer than the suspensions imposed during the 1960’s. (See 
Appendix A, infra). The shorter suspensions imposed during the 
1960’s were totally ineffective in reducing false weighing (see the 
table set forth above from the Worsley decision showing the indi- 
cations of false weighing at stockyards from 1969 to 1973). In all 
of the false weighing cases which have come before me since I 
became Judicial Officer, I have followed a more severe sanction 
policy than the policy that was followed in the 1960’s. In In re J. 
A. Speight, 33 Agriculture Decisions 280, 319 (decided February 
15, 1974), I stated: 

This case should serve as notice to the livestock industry that the cur- 
rent sanction policy for false weighing and other serious violations of the 
Act is significantly more severe than the policy previously followed. ** 

In determining what sanction should be imposed in this case, I 
also considered the fact that the respondents’ false weighing was 
substantial both in relation to the amount of shortweighing per 
animal and the number of animals shortweighed. Fourteen of the 
18 animals randomly selected from the entire sale held on April 2, 
1973, were shortweighed from 5 to 20 pounds. This does not take 
into consideration the normal shrinkage that would have been 
expected. For example, in the shrinkage study conducted at the 
respondent stockyards on April 6, 1973, during a period of about 
45 minutes, 6 of the 10 cows checked lost from 10 to 15 pounds. 
The cows involved in the present case were subject to shrinkage 
for various times ranging from several minutes to several hours. 
Any shrinkage which actually occurred in the animals between the 
respondents’ weighing and the complainant’s checkweighing 
would have to be added to the proven shortweighing in order to 
determine the actual amount of the shortweighing. 


Mr. John T. Lacy, who had conducted 108 checkweighing in- 
vestigations while employed for seven years as a scales and 
weighing specialist for the Packers and Stockyards Administra- 
tion for California, Arizona and Nevada, stated that the respond- 
ents’ weighing in this case ‘‘was the worst weighing I had ever 
found”’ (Tr. 47). 


55. The more severe sanction policy was previously expressed in a number of 
cases, e.g., In re James J. Miller, 33 Agriculture Decisions 53, 64-80 (1974), 
affirmed sub nom. Miller v. Butz, 498 F.2d 1088, 1089 (C.A. 5); In re Trenton 
Livestock, 33 Agriculture Decisions 499, 539-550 (1974), affirmed sub nom. 
Trenton Livestock, Inc. v. Butz, 510 F.2d 966 (C.A. 4). 
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In view of the shrinkage factor, it is impossible to determine 
accurately how the false weighing in this case compared to the 
false weighing involved in the recent Speight, Trenton and 
Worsley cases, referred to above. Those cases involved hog 
buying stations where the complainant sold hogs, which had been 
thoroughly ‘“‘shrunk out,’’ to the buying stations a few minutes 
after their actual weight had been determined by the complainant. 
This totally eliminated shrinkage as a factor in those cases. 


In the present case, the proven shortweighing of the 14 cows 
averaged 9 or 10 pounds per cow. This is about 3/4 of 1 % of the 
total weight of each cow. In the Speight case, the shortweighing 
was slightly over 1%; in Trenton, it was about 3%; and in 
Worsley, it was about 4 %. However, the percentages in Speight, 
Trenton and Worsley show the actual shortweighing, whereas in 
this case, we do not know whether the actual shortweighing would 
have to be increased by two or more times to take into considera- 
tion shrinkage. 


Moreover, the violations in the other three cases related to 
hogs, which sold for much less than the cows in the present case. 
For example, the cows involved in the present case averaged 
about 32 cents per pound, whereas in Worsley, the hogs averaged 


only 16 cents per pound. In Trenton, the hogs averaged about 23 
cents per pound. False weighing to a lesser degree of a higher 
priced animal could cost the farmer more than greater false weigh- 
ing of a lower priced animal. Accordingly, the false weighing of 
cows at an auction market, which is involved in the present case, 
cannot be readily equated to the false weighing of hogs at hog 
buying stations, which was involved in the Speight, Trenton and 
Worsley cases. 


Moreover, there is a significant difference between false 
weighing by a hog buying station and false weighing by a live- 
stock auction market. A stockyards such as the respondent stock- 
yards is part of the public marketing system. The stockyards 
operator is in a fiduciary relationship to the consignors of live- 
stock to the market. Hence a stockyards operator who falsely 
weighs consigned livestock is violating his trust as a fiduciary, 
thereby damaging the entire public market system. ** 


56. There are other significant differences between the present public market 
case and the Speight, Trenton and Worsley private buying station cases. In 
Speight and Worsley, no prior warning letters were sent; in Trenton, only a 
single prior warning letter was sent. In the present case, two prior warning 


. continued .. . 
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In the circumstances of this case, involving two prior warning 
letters and substantial misweighing in numerous transactions at a 
public stockyards, if the respondent stockyards were an average 
auction market, I would suspend its registration for 90 days for 
the serious violations proven in this case. 


However, the facts developed during the oral argument before 
the Judicial Officer reveal that the respondent stockyards is not a 
typical stockyards. The respondent stockyards handles about 
twice as many animals as the average stockyards; and its invest- 
ment is far greater than that of the average stockyards. Com- 
paring the respondent stockyards with the 15 other stockyards 
within 113 miles of the respondent stockyards, the respondent 
stockyards’ investment is 8 times as great as the average of the 
others and 36 times as great as the smallest.*’ The respondent 
stockyards has 20 full time employees, and on sale days employs 
45 people. (Also, the respondent stockyards has a substantial 
business as a livestock dealer that will be affected by a suspension 
order.) 


The complainant correctly argues that the respondent stock- 
yards’ owners were aware of the pendency of this proceeding when 
they built their new facilities; but, nonetheless, the respondent 


stockyards’ present circumstances must be considered in 
evaluating the effect of a suspension on the respondent stock- 
yards. The effect that a sanction will have on a particular re- 
spondent — considering its present business — is a relevant cir- 
cumstance in determining the length of the suspension period 
needed to serve as an effective deterrent to future violations by 
the respondent and by other potential violators. As stated in In re 
Braxton M. Worsley, 33 Agriculture Decisions 1547, 1580-1581 
(1974): 


Although there are distinct differences between the imposition of a fine 
and the suspension of a respondent’s registration, nonetheless, in deter- 
mining the appropriate suspension period, it is relevant to consider the 
monetary effect of a particular suspension order on the respondent. As 


. continued... 


letters were sent to the respondent stockyards. In the Speight case, in which a 
30-day suspension was imposed, the violations occurred only at their hog buying 
station, but the suspension affected their entire business, about 93 % of which 
was away from their hog buying station. In Trenton, a 30-day suspension was 
imposed; half the suspension imposed in Worsley, because the Worsley viola- 
tions were more serious and because a suspension affected Trenton much more 
than Worsley in view of the tremendous difference in size of the two firms. 

57. The respondent stockyards’ investment is 100 times as great as the 
investment in one of the 15 markets which does not have a building. 
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stated in In re American Fruit Purveyors, Inc., 30 Agriculture Decisions 
1542, 1596, fn. 39 (1971): 


It would be helpful in determining the sanction in a case if the rec- 
ord contained testimony as to how serious or detrimental the par- 
ticular violation involved in the case is to the regulated industry. In 
addition, testimony as to the nature of the respondent’s business 
would also be helpful so that the Judicial Officer would have some 
idea as to how ‘‘costly” a particular suspension would be to the re- 
spondent. For example, in the absence of any evidence as to the na- 
ture of the respondent’s business, the Judicial Officer might not 
know whether a particular suspension order would ‘‘cost’’ the re- 
spondent $100 or $10,000. 


This does not, of course, mean that the monetary ‘‘costs’’ of suspension 
orders should be made uniform. If that were the standard, the suspension 
order in this [Worsley] case would have to be for 960 days (16 times 60 
days) to be comparable to the suspension order in the Trenton Livestock 
case. Nonetheless, the effect of a suspension order on a particular respond- 
ent, in view of the size and nature of the respondent’s business, is a cir- 
cumstance to be considered in determining what sanction will serve as an 
effective deterrent to future violations by the respondent and by other 
potential violators. 


Considering the extraordinary large volume of livestock han- 
dled by the respondent stockyards and the extraordinary large in- 
vestment in the respondent stockyards, I believe that a suspen- 
sion for seven weeks is a severe sanction which should serve as an 
effective deterrent to future violations by the respondent stock- 
yards and by other potential violators. ** 


The respondents argue that the next stockyards facility has an 
electronic registering scale which should eliminate any future 
weighing problems. However, I have concluded that the respond- 
ent stockyards’ false weighing did not result from inadequate 
facilities, but was the result of deliberate false weighing. 


A strong argument was made in this case by several United 
States Senators and Congressmen, and by two State of California 
legislators, that a lengthy suspension of the respondent stock- 
yards would be a serious blow to the dairy industry, in particular, 


58. No part of the suspension period is based on the fact that a prior consent 
Order suspended respondent stockyards for 25 days and ordered it to cease and 
desist ‘‘participating in arrangements or schemes which defraud persons selling 
or purchasing livestock, in commerce, or aiding and abetting persons in de- 
frauding sellers or purchasers of livestock, in commerce’’ (29 Agriculture Deci- 
sions 577, 582 (1970)) because that case is not sufficiently close to the present 
case, factually, to be relevant. Although respondent stockyards in that case was 
ordered to initial scale tickets, its failure to comply with that Order did not con- 
tribute to its present false weighing. 
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and to the economy of Hanford and surrounding communities. 
There are only two livestock markets in California, other than the 
respondent stockyards, specializing in dairy cattle, and they are 
each approximately 250 miles away. I appreciate fully the argu- 
ments made as to the adverse effect that a lengthy suspension of 
the respondent stockyards will have on the dairy industry and the 
economy in the area. However, this is an argument which is made, 
to a lesser degree, frequently in false weighing cases. If it were 
given persuasive weight, the sanctions imposed under the Act for 
false weighing would not serve as an effective deterrent to future 
violations by the respondents or by other potential violators. The 
serious problem of livestock false weighing in the country would 
be even greater than it now is. 


For the foregoing reasons, it is concluded that the respondent 
stockyards should be suspended for 49 days. 


The respondents argue that the weighing violations involved in 
this proceeding were not wilful. However, it is not necessary to 
prove wilfulness in order to suspend the respondent stockyards’ 
registration (see 5 U.S.C. 558(c)) inasmuch as the respondent 
stockyards was notified in writing on two prior occasions that it 
was shortweighing livestock in violation of the Packers and 
Stockyards Act (Comp. Exs. 1 and 2).** But, in any event, the re- 
spondent stockyards’ violations were manifestly wilful, as that 
term is used in the Administrative Procedure Act. The meaning of 
the term wilful is discussed at length in In re Henry S. Shatkin, 34 
Agriculture Decisions 296, 297-314 (1975). The relevant portions 
of the Shatkin decision as to the meaning of the term wilful are set 
forth in Appendix B to this decision. 


A letter filed on behalf of the respondent stockyards, which was 
received as a brief in this case, urges that ‘““Mr. Pete Belezzuoli, 
and not Overland Corporation, is responsible for the alleged viola- 
tions.”’ The letter further states that Mr. Belezzuoli ‘‘no longer 
serves as the stockyards’ weighmaster;”’ and the letter asks ‘‘is it 
not somewhat unjust to penalize the entire operation for viola- 
tions committed by a single member?” 


Congress has provided in the Packers and Stockyards Act that 
the “‘act, omission, or failure of any agent, officer, or other person 
acting for or employed by any * * * stockyard owner * * * within 
the scope of his employment or office, shall in every case also be 


59. The wilful or notice requirements of the Administrative Procedure Act do not 
apply to cease and desist orders (5 U.S.C. 558(c)). 
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deemed the act, omission, or failure of such * * * stockyard owner 
* * * as well as that of such agent, officer, or other person’”’ (7 
U.S.C. 223). Moreover, Mr. Belezzuoli, the weighmaster in this 
case, was also the President, Manager, and half owner of the re- 
spondent Overland Stockyards, Inc. In these circumstances, it is 
appropriate to suspend the registration of the corporate respond- 
ent for the deliberate false weighing engaged in by Mr. Belezzuoli. 


In In re George Townsend, 34 Agriculture Decisions 363, 365 
(1975), the Judicial Officer stated: 


A recent development in another case under this Act makes it desirable 
to clarify the effective date of suspension orders issued under the Act. It 
has always been the intention of the Department that suspension periods 
should be effectively served by the respondents. A suspension order should 
not be circumvented by any means or device whatever. The effective dates 
set forth in the orders are intended to be complied with by the respondents. 
But if by any means or device the suspension period is not effectively 
served, and a Court Order is necessary to enforce the order, the Depart- 
ment’s orders were not intended to prevent the Court from fixing the 
appropriate beginning date for the suspension period, even though it is dif- 
ferent from that originally proposed by the Department. Accordingly, the 
order issued in this case and all future orders issued under the Act should 
contain express language in this respect. Specifically, the suspension order 
in this case and in all future cases under the Act should provide, e.g., as 
follows: 


The suspension provisions of this order shall become effective on the 
_____. day after service thereof on the respondent; Provided, 
however, that if by any means or device whatever, all or part of the 
suspension period is not effectively served during the period in- 
dicated above, the effective date of the beginning of the suspension 
period (or the part thereof not effectively served) shall be the date 
fixed by a court of competent jurisdiction which issues an ap- 
propriate order with respect thereto. 


This is not intended as a change of procedure but merely to spell out in 


detail the policy which has always been intended in orders issued under the 
Act. 


Accordingly, the order in this case should contain the proviso 
referred to in the Townsend decision, supra. 


The respondents argue on appeal that the cease and desist order 
should not apply to the respondent Belezzuoli both as an individ- 
ual and as an officer of the respondent Overland Stockyards, Inc. 
Since a corporation can only act through its officers and em- 
ployees, it is customary, and appropriate, to make a cease and 
desist order applicable not only to a respondent corporation, but 
also to its officers, directors, agents, and employees. Moreover, 
since the respondent Belezzuoli was the President, Manager and 
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half owner of the corporate respondent, as well as the weighmas- 
ter who engaged in the false weighing involved in this proceeding, 
it is appropriate to direct the cease and desist order against re- 
spondent Belezzuoli (see 7 U.S.C. 201(b) and (c); 213(b)). There is 
no basis for the argument that this violates the Fifth Amendment 
to the Constitution. 


For the foregoing reasons, the respondent stockyards should be 
suspended as a registrant for 49 days and a cease and desist order 
should be issued against the respondents to deter future viola- 
tions. 


There remains for consideration the respondents’ motion to re- 
mand the proceeding to receive further evidence bearing upon a 
determination of: 


1. Whether the facts warrant and establish a foundation which justifies 
the naming of Pete Belezzuoli as a Respondent in the Complaint as filed; 


2. If any acts of the officers, agents and employees of the Respondent, 
Overland Stockyards, Inc. in regard to weighing livestock acted in wilful 
violation of any provisions of the Packers and Stockyards Act, 1921, as 
amended and supplemented (7 U.S.C. 181 et seq.), or the regulations 
promulgated thereunder by the Secretary; and 


3. The measure and amount of sanctions to be imposed if findings are 
reached that the Packers and Stockyards Act or regulations promulgated 
under it have been violated as alleged in the Complaint. 


The record contains an abundance of testimony with respect to 
the first two items referred to in the motion to remand, and there 
is no basis for a remand to receive additional evidence with respect 
to these matters. 


With respect to the third item, the record does not contain as 
much evidence as I would have preferred to assist in determining 
the sanction in this case, but both parties had ample opportunity 
to introduce such evidence. Since I became Judicial Officer in 
1971, I have repeatedly urged that evidence be introduced in the 
Department’s administrative, disciplinary proceedings to show 
how serious, detrimental or potentially detrimental the particular 
violations involved in a case are, and to show the nature of the re- 
spondent’s business to aid in the determination of an appropriate 
sanction (In re American Fruit Purveyor’s, Inc., 30 Agriculture 
Decisions 1542, 1596, fn. 39 (1971); In re Sy B. Gaiber & Co., 31 
Agriculture Decisions 474, 505, fn. 20 (1972); In re Sy B. Gaiber & 
Co. (ruling on reconsideration), 31 Agriculture Decisions 843, 847- 
850 (1972); In re Professional Commodity Service, Inc., 32 Agri- 
culture Decisions 585 (1973); In re J. A. Speight, 33 Agriculture 
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Decisions 280, 310-312 (1974)). For example, in In re American 
Fruit Purveyor’s, Inc., 30 Agriculture Decisions 1542, 1596, fn. 
39 (1971), I stated: 


It would be helpful in determining the sanction in a case if the record 
contained testimony as to how serious or detrimental the particular viola- 
tion involved in the case is to the regulated industry. In addition, 
testimony as to the nature of the respondent’s business would also be help- 
ful so that the Judicial Officer would have some idea as to how “‘costly”’ a 
particular suspension would be to the respondent. For example, in the 
absence of any evidence as to the nature of the respondent’s business, the 
Judicial Officer might not know whether a particular suspension order 
would ‘‘cost’’ the respondent $100 or $10,000. *° 


Since both parties had adequate opportunity to present evi- 
dence relating to the sanction during the administrative pro- 
ceeding, there is no basis for remanding the proceeding for addi- 
tional evidence at this late date. In any event, however, a great 
deal of the 3-1/2 hour oral argument before the Judicial Officer 
was devoted to the matter of the sanction that should be imposed 
in this case, and I have considered all of the factual arguments 
and material presented at the oral argument in this respect. In the 
circumstances, the respondents’ motion to remand the proceeding 
for further evidence is denied. 


ORDER 


1. Respondent Overland Stockyards, Inc., its officers, direc- 
tors, agents and employees, directly or through any corporate de- 
vice, in connection with its operations as a dealer and market 
agency, and respondent Pete Belezzuoli, in connection with pur- 
chases or sales of livestock in commerce, shall cease and desist 
from: 


a. Weighing livestock at other than the true and correct 
weights; 


b. Issuing scale tickets, buyers’ invoices and accounts of 
sale on the basis of false and incorrect weights; 


c. Assessing and/or collecting the purchase price of live- 
stock on the basis of false and incorrect weights; 


d. Paying the sellers of livestock on the basis of false and in- 
correct weights; 


60. This is the third time this paragraph has been quoted in this decision. Hope- 
fully, this repetition in a single decision will produce greater results than have 
been produced by statements in previous cases. 
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e. Failing to issue scale tickets which show the name or 
initials of the person weighing the livestock; and 


f. Failing to operate livestock scales owned or controlled by 
the respondents in accordance with the regulations under the Act 
constituting INSTRUCTIONS FOR WEIGHING LIVESTOCK. 


Respondents shall keep accounts, records and memoranda 
which fully and correctly disclose all transactions involved in their 
business as a market agency and dealer subject to the Act, in- 
cluding among other things, scale tickets, accounts of sale and 
buyers’ invoices which show the true and correct weight of live- 
stock sold by respondents in commerce on a weight basis. 


Respondent Overland Stockyards, Inc., is suspended as a 
registrant under the Act for a period of 49 days. 


2. The cease and desist portions of this Order shall become ef- 
fective as to each respondent on the sixth day after service on 
such respondent. 


3. The suspension provisions of this Order shall become effec- 
tive on the 30th day after service thereof on the respondent Over- 
land Stockyards, Inc.; Provided, however, that if by any means 


or device whatever, all or part of the suspension period is not ef- 
fectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or the part thereof 
not effectively served) shall be the date fixed by a court of 
competent jurisdiction which issues an appropriate order with 
respect thereto. 
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APPENDIX A 


This Appendix is from In re Braxton M. Worsley, 33 Agricul- 
ture Decisions 1547, 1584-1593 (1974). 


Orders Issued under Packers and Stockyards Act Against Registrants for 
Falsely Weighing Livestock or Causing Someone to 
Falsely Weigh Livestock, 1950-January, 1974.* 


*List of Orders omitted. — Ed. 
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APPENDIX B 


Excerpts from In re Henry S. Shatkin, 34 Agriculture Deci- 
sions 296, 297-314 (1975): 


Since the meaning of the term ‘‘wilfulness”’ is of importance un- 
der a number of the Department’s regulatory statutes, it is 
appropriate, once again, to set forth this Department’s position 
with respect to the meaning of the term.’ 


A violation is wilful, within the meaning of the term in a regula- 
tory statute, if the violator ‘‘1) intentionally does an act which is 
prohibited, — irrespective of evil motive or reliance on erroneous 
advice, or 2) acts with careless disregard of statutory require- 
ments” (Goodmanv. Benson, 286 F.2d 896, 900 (C.A. 7). Accord: 
United States v. Illinois Central R. Co., 303 U.S. 239, 242-244; 
Gearhart & Otis, Inc. v. Securities & Exch. Com’n., 348 F.2d 798, 
802-803 (C.A.D.C.); Riss & Company v. United States, 262 F.2d 
245, 247-251 (C.A. 8); United States v. Gris, 247 F.2d 860, 864 
(C.A. 2); Trenton Chemical Co. v. United States, 201 F.2d 776, 
777-780 (C.A. 6), certiorari denied, 345 U.S. 994; Dennisv. Unit- 
ed States, 171 F.2d 986, 990-991 (C.A. D.C.), affirmed on other 
grounds, 339 U.S. 162; American Surety Co. v. Sullivan, 7 F.2d 
605, 606 (C.A. 2); Chicago, St. P., M. & O. Ry. Co. v. United 
States, 162 F. 835, 840-843 (C.A. 8), certiorari denied, 212 U.S. 
579; Schwebel v. Orrick, 153 F. Supp. 701, 705 (D.C. D.C.). 


“It is clear enough that under § 9(b) fof the Administrative 
Procedure Act], doing an act which is prohibited and doing it 
intentionally ‘irrespective of evil motive or reliance on erroneous 
advice’ or ‘acts with careless disregard of statutory requirements’ 


2. The Department’s position as to the meaning of ‘‘wilfulness”’ under section 9 
of the Administrative Procedure Act has been consistently followed in many 
cases, e.g., In re David G. Henner, 30 Agriculture Decisions 1151, 1260-1263 
(1971); In re American Fruit Purveyor’s, Inc., 30 Agriculture Decisions 1542, 
1587-1589 (1971); In re George Steinberg & Son, Inc., 32 Agriculture Decisions 
236, 262-266 (1973), affirmed sub nom. George Steinberg and Sonv. Butz, 491 
F.2d 988, 994 (C.A. 2), certiorari denied, No. 73-1681, 43 L.W. (Sup. Ct.) 3208; 
In re Arthur N. Economou, 32 Agriculture Decisions 14, 98-105 (1973), reversed 
sub nom. Economouv. United States Department of Agriculture, 494 F.2d 519 
(C.A. 2); In re American Commodity Brokers, Inc., 32 Agriculture Decisions 
1765, 1793-1796 (1973); In re James J. Miller, 33 Agriculture Decisions 53, 83-87 
(1974), affirmed (without any discussion of wilfulness) sub nom. Millerv. Butz, 
498 F.2d 1088 (C.A. 5); In re J. A. Speight, 33 Agriculture Decisions 280, 302- 
303 (1974); In re Trenton Livestock, Inc., 33 Agriculture Decisions 499, 517-518 
(1974), affirmed sub nom. Trenton Livestock, Inc. v. Butz, No. 74-1644 (C.A. 4), 
decided January 30, 1975 [510 F.2d 966]. 
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are wilful.’’ George Steinberg and Sonv. Butz, 491 F.2d 988, 994 
(C.A. 2), certiorari denied, No. 73-1681, 43 L.W. (Sup. Ct.) 3208. 


Wilfulness means ‘‘no more than that the person charged with 
the duty knows what he is doing,’’ and it ‘“‘does [not] mean that, 
in addition, he must suppose that he is breaking the law.’’ Town- 
send v. United States, 95 F.2d 352, 358 (C.A. D.C.), certiorari 
denied, 303 U.S. 664; Fields v. United States, 164 F.2d 97, 100 
(C.A. D.C.), certiorari denied, 332 U.S. 851. It is only in statutes 
involving turpitude that ‘‘wilful’’ includes evil purpose, criminal 
intent, or the like. Spies v. United States, 317 U.S. 492, 497-499. 


In Trenton Chemical Co. v. United States, 201 F.2d 776, 777- 
780 (C.A. 6), certiorari denied, 345 U.S. 994, the Court held that a 
company which exceeded its quota, under a regulatory order es- 
tablishing quotas as to grain used by distillers, ‘“‘willfully’”’ vio- 
lated the quota restriction, subjecting it to criminal prosecution. 
The defendant contended that it used grain products, not grian, 
and ‘‘that it had been advised by its attorney that it was not 
illegal to use grain products in its distilling operations,’’ but the 
“District Judge declined to permit the * * * [Company] to show 
at the trial that it acted in good faith and on advice of counsel that 
its acts were not illegal, in using the materials in question’”’ (201 
F.2d at 778, 779). In sustaining the judgment of the District 
Court, the Court of Appeals held that inasmuch as the regulatory 
statute did not proscribe acts ‘‘in themselves wrong,’’ evidence of 
“bad faith or evil purpose on the part of the defendant was not 
necessary to constitute a violation of the act, but it was sufficient 
if the prohibited act was intentional or voluntary’’ (201 F.2d at 
780). 


Similarly, in Chicago, St. P., M. & O. Ry. Co.v. United States, 
162 F. 835, 840-842 (C.A. 8), certiorari denied, 212 U.S. 579, the 
Court upheld the conviction of the defendants under the Elkins 
Act on the ground that they ‘“‘willfully’’ granted rebates to a 
shipper, notwithstanding the reliance by the defendants on deci- 
sions by the Interstate Commerce Commission which, according 
to the Court, ‘‘might well have afforded ground for belief by 
defendants that their act * * * was justifiable and lawful’’ (162 F. 
at 840-841). The Court said that to “hold that the belief of an in- 
dividual concerning the legality of his action should constitute a 
standard of innocence or guilt would establish an uncertain and 
dangerous criterion. It would in many cases justify a violation of 
statutes expressive of public policy concerning which there may 
obviously be and frequently are as many different opinions as 
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there are different individuals affected by them”’ (id., at 842). See, 
also, Sinclair v. United States, 279 U.S. 263, 299; Armour 
Packing Co. v. United States, 209 U.S. 56, 70-71, 85-86; United 
Statesv. Union Pac. R. Co., 169 F. 65, 67 (C.A. 8). 


It was held in Dennis v. United States, 171 F.2d 986, 990-991 
(C.A. D.C.), affirmed on other grounds, 339 U.S. 162, that in 
order to prove a wilful failure to appear before a Congressional 
Committee, it is not necessary to show that the act of refusal was 
done from a bad purpose or an evil motive. The Court held that 
the mere fact that the defendant claimed to have followed the ad- 
vice of counsel “‘is no defense,’’ and that “‘[i] f it were, many cor- 
porations, organizations and even individuals would maintain 
counsel permanently for the purpose of advising them against 
doing anything that they do not wish to do” (171 F.2d at 991). 


In Capitol Packing Company v. United States, 350 F.2d 67, 78- 
79 (C.A. 10), the Court interpreted wilfully more narrowly, re- 
quiring a showing of ‘‘an intentional misdeed or such gross 
neglect of a known duty as to be the equivalent thereof.”’ 


Referring to Goodman v. Benson, 286 F.2d 896, 900 (C.A. 7), 
quoted at the beginning of this discussion as to wilfulness, the 


Court in Capitol Packing Company v. United States, 350 F.2d 
67, 78 (C.A. 10) states: 


The Court in the cited case found however that the defendant’s viola- 
tions constituted clear violations of the Act and that he was not acting in 
good faith. 


However, Goodman v. Benson (which is a case I briefed and 
argued in the Court of Appeals) should not be brushed aside so 
easily. The Goodman case involved (i) exceeding trading limits, 
and (ii) failing to file reports under the Commodity Exchange Act. 
The respondent in the Goodman case claimed that he exceeded 
the trading limits because he acted in good faith in relying on 
erroneous information given to him by his broker. As to this 
violation, the Court sustained the Department’s position that the 
respondent did not act in good faith. However, with respect to the 
failure to file reports, the respondent contended that he relied on 
his secretary and that he did not know that she was not filing the 
required reports. As to this violation, the Court stated (286 F.2d 
at 900): 


The responsibility for making the reports was on the petitioner. 
Admittedly, he made no effort to determine whether the reports were being 
filed. It is immaterial whether a mistake was made by the secretary. The 
fact is, the reports were not made, and it was the responsibility of the peti- 
tioner that the regulations be carried out. 
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As to both violations, the Court held in Goodman v. Benson, 
286 F.2d 896, 900 (C.A. 7): 


We think it clear that if a person 1) intentionally does an act which is 
prohibited, — irrespective of evil motive or reliance on erroneous advice, or 
2) acts with careless disregard of statutory requirements, the violation is 
wilful. 


The Court in the Capitol Packing Company case, in deciding 
that wilfulness requires a showing of an intentional misdeed or 
such gross neglect of a known duty as to be the equivalent 
thereof, stated (350 F.2d at 79): 

This interpretation receives support from the legislative history of the Ad- 

ministrative Procedure Act. As stated in the House Report on the Act, in 

discussing § 9(b): 

“The exceptions to the second sentence, regarding revocations, 
apply only when the demonstrable facts fully and fairly warrant their 


application. Wilfulness must be manifest.” H.R. Rep. No. 1980, 
79th Cong., 2d Sess. 41 (1946). 


See also, S. Rep. No. 752, 79th Cong., 1st Sess. 25 (1945), 92 Cong. Rec. 
5654 (remarks of Congressman Walter). 


I do not find the support for the meaning of wilfulness in the 
legislative history that the Court found. For the legislative 
history to show that ‘[w]ilfulness must be manifest’”’ does not 
help me in defining wilfulness. Once I know the definition of wil- 
fulness, then I know from the legislative history that it must be 
manifest, but I find nothing in the legislative history to shed light 
on the definition of wilfulness. 

I believe that the many cases set forth above correctly interpret 
the Congressional intent as to wilfulness, as used in the Adminis- 
trative Procedure Act. In view of the legislative history relied on 
by the Court in the Capitol Packing Company case, supra, a 
finding of wilfulness should be made if it is manifest from the rec- 
ord that a person has intentionally done an act which is prohibited 
— irrespective of evil motive or reliance on erroneous advice — or 
acted with careless disregard of statutory requirements. 


In any event, the Capitol Packing Company view of ‘‘wilful- 
ness”’ would seem to be rendered nugatory by the Court’s decision 
in Butz v. Glover Livestock Comm'n Co., 411 U.S. 182, 185, 187. 
The Court stated (411 U.S. at 185): 

The Court of Appeals agreed that 7 U.S.C. § 204 authorized the Secre- 
tary to suspend ‘‘any registrant found in violation of the Act,” 454 F.2d, 
at 113, that the suspension procedure here satisfied the relevant require- 
ments of the Administrative Procedure Act, 5 U.S.C. § 558, and that ‘‘the 
evidence indicates that [respondent] acted with careless disregard of the 
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statutory requirements and thus meets the test of ‘wilfulness’.’’ 


Referring to the suspension provisions under the Packers and 
Stockyards Act, the Court stated (411 U.S. at 187 and fn. 5, p. 
187): 


Nothing whatever in that provision confines its application to cases of 
“intentional and flagrant conduct’’ or denies its application in cases of 
negligent or careless violations. 


**** 


“Wilfully” could refer to either intentional conduct or conduct that was 
merely careless or negligent. 


Hence it is clear that a suspension order may be issued under 
the Commodity Exchange Act if a person (1) intentionally does an 
act which is prohibited — irrespective of evil motive or reliance on 
erroneous advice — or (2) carelessly or negligently fails to comply 
with the Act. 


The Administrative Law Judge states in footnote 15 of the 
initial decision in the present case that In re American Fruit 
Purveyor’s, Inc., 30 Agriculture Decisions 1542 (1971), is the 
‘“‘one exception” to the Department’s consistent policy as to ‘‘wil- 
fulness.’’ However, the Administrative Law Judge has misread 
the American Fruit decision. The material quoted from the 
American Fruit decision in her footnote 15 is from 30 Agriculture 
Decisions 1557, 1577-1582. That material does not even relate to 
the meaning of ‘‘wilfulness.”’ It relates to whether notice was giv- 
en in that case. In the American Fruit case, after concluding that 
adequate notice was not given (30 Agriculture Decisions at 1576- 
1587), the Judicial Officer then applied the well established policy 
of the Department as to the meaning of “‘wilfulness’’ (30 Agricul- 
ture Decisions at 1588-1590). 


The Administrative Law Judge in this case quotes the following 
sentence from In re David G. Henner, 30 Agriculture Decisions 
1151, 1260 (1971): 

The respondent is an experienced trader, and the inference is inescapable 


that he intentionally paid more than he had to for November shell egg 
futures * * *. 


The Administrative Law Judge then states: 


It was concluded therein [i.e., in the Henner case] by the Judicial 
Officer that since the Respondent intentionally traded in a manner to cause 
the closing price to be artificially high such intention connoted wilfullness. 


However, there is nothing in the Henner decision to suggest 
that a finding of intentional conduct is essential to a finding of 
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wilfulness. The Henner case involved price manipulation in which 
intention to manipulate the price was a necessary element of the 
substantive violation. Since the respondent’s intent to cause the 
price to be artificially high was proven in that case, it was na- 
turally relied on by the Judicial Officer as an element of wilful- 
ness. Specifically, the Judicial Officer stated in the Henner deci- 
sion (30 Agriculture Decisions at 1260-1261): 


Irrespective, however, of whether he knew that his conduct was regarded 

as bad practice or that it was unlawful, it is sufficient to be wilful that he 

intentionally traded in a manner to cause the closing price to be artificially 

high. 

Following that statement in the Henner decision, the Judicial 
Officer set forth the Department’s well established position that 
(30 Agriculture Decisions at 1261): 


A violation is wilful, within the meaning of the term in a regulatory 
statute, if the violator ‘‘1) intentionally does an act which is prohibited, — 
irrespective of evil motive or reliance on erroneous advice, or 2) acts with 
careless disregard of statutory requirements’ * * *. 


The Administrative Law Judge refers in the initial decision to 
Great Western Food Distributorsv. Brannan, 201 F.2d 476 (C.A. 
7), certiorari denied, 345 U.S. 997, in which the Court stated (201 
F.2d at 484): 


{I ] n view of the evidence that petitioners wilfully violated the act, i.e., 
that they intentionally set out to widen the spread between December and 
January futures, its [i.e., the wilfulness provision of § 9 of the Adminis- 
trative Procedure Act] relevance is, by its own terms, excluded in this in- 
stance. 

The Great Western case (in which I participated in the briefing 
and arguing in the Court of Appeals) involved a corner of the egg 
futures market in which ‘‘the intent of the parties during their 
trading is a determinative element of a punishable corner” (201 
F.2d at 479). Since the intent to manipulate the price was proven 
in that case, the Court naturally relied on that fact in its discus- 
sion of wilfulness. But in the Great Western case as in the Henner 
case, supra, there is no holding that intent must be proven as a 
necessary element of wilfulness. 


Cargill, Inc. v. Hardin, 452 F.2d 1154, 1173 (C.A. 8), certiorari 
denied, 406 U.S. 932, relied on by the Administrative Law Judge 
in this case, is another manipulation case in which the intent to 
manipulate the price on the futures market was an element of the 
substantive violation. The Court’s entire statement with respect 
to wilfulness consists of the following (452 F.2d at 1173): 

We think it is clear that Cargill’s acts were willful within the meaning of 





1864 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 34 A.D. 1808 


the Act and thus the section is not applicable. See Great Western Dis- 
tributors, supra, 201 F.2d at 484. 


There is nothing in the Cargill case to suggest that proof of 
intent to violate the Act is necessary for proof of wilfulness. 


In Schwebel v. Orrick, 153 F. Supp. 701, 705 (D.C. D.C.), 
affirmed on other goounds, 251 F.2d 919 (C.A. D.C.), certiorari 
denied, 356 U.S. 927, the Court held that the notice provisions of 
the Administrative Procedure Act had been complied with, and 
the Court also stated (153 F. Supp. at 705): 

“‘Wilfullness” as used therein [i.e.,§ 9 of the Administrative Procedure 


Act] has been interpreted as meaning the intentional doing of the act 
charged. 


The Court in Schwebel v. Orrick cited two cases, the Great 
Western case, supra, and one other Court of Appeals case. Here 
again, the Court’s statement should not be viewed as a holding 
that the intentional doing of the act charged is necessary to wil- 
fulness — this is merely the meaning of the term that fit the facts 
of the particular case. 


The Administrative Law Judge states that in Eastern Produce 
Co. v. Benson, 278 F.2d 606, 609 (C.A. 3), (which I briefed and 
argued in the Court of Appeals) the ‘‘court, in its opinion, did not 
seek to equate neglect and willfulness, but rather, ‘* * * that 
notorious neglect of explicit provisions of law may be evidence of 
willfulness,’ and that repeated violations justified the finding of 
willfulness therein.’’ Since there were many repeated violations in 
the Eastern Produce case, such repeated violations were, of 
course, relied on in concluding wilfulness. But the Court in the 
Eastern Producecase, quoting from United Statesv. Illinois Cen- 
tral R. Co., 303 U.S. 239, 242-243, made it clear that wilfulness 
does not require “evil purpose, criminal intent or the like,’’ but 
may involve conduct “which is ‘intentional, or knowing, or 
voluntary, as distinguished from accidental,’ and that it is em- 
ployed to characterize ‘conduct marked by careless disregard 
whether or not one has the right so to act’.”’ 


The facts in United States v. Illinois Central R. Co., 303 U.S. 
239, 242-243, relied on by the Court in the Eastern Produce case 
discussed immediately above, are very close to the factual situa- 
tion in the present case. Specifically, the Court held in the [Illinois 
Central R. Co. case (303 U.S. at 242-243): 


The case depends upon the meaning of the phrase ‘‘knowingly and will- 
fully,’’ used in § 3 to characterize the transgressions for which penalties 
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are imposed. The Act is to be construed to give effect to its humanitarian 
provisions, and as well to the exceptions in favor of the carriers. Chicago & 
N. W. Ry. Co. v. United States, 246 U.S. 512, 517-518. The penalty is not 
imposed for unwitting failure to comply with the statute. United Statesv. 
Sioux City Stock Yards Co., 162 Fed. 556, 562. United States v. Stock- 
yards Terminal Ry. Co., 178 Fed. 19, 23. St. Joseph Stockyards Co. v. 
United States, 187 Fed. 104; Oregon-Washington R. & Nav. Co. v. United 
States, 205 Fed. 341, 343. But in this case, the respondent knew when the 
permissible period of confinement would expire, brought the car to 
destination, and, within the time allowed, placed it for unloading. By 
allowing the 36 hours to expire, it ‘‘knowingly”’ failed to comply with the 
statute. 


Mere omission with knowledge of the facts is not enough. The penalty 
may not be recovered unless the carrier is also shown ‘‘willfully” to have 
failed. In statutes denouncing offenses involving turpitude, ‘‘willfully”’ is 
generally used to mean with evil purpose, criminal intent or the like. But in 
those denouncing acts not in themselves wrong, the word is often used 
without any such implication. Our opinion in United States v. Murdock, 
290 U.S. 389, 394, shows that it often denotes that which is ‘‘intentional, 
or knowing, or voluntary, as distinguished from accidental,’’ and that it is 
employed to characterize ‘‘conduct marked by careless disregard whether 
or not one has the right so to act.’’ The significance of the word “willfully” 
as used in § 3 now before us, was carefully considered by the circuit court 
of appeals for the eighth circuit in St. Louis & S. F. R. Co. v. United 
States, 169 Fed. 69. Speaking through Circuit Judge Van Devanter, now 
Mr. Justice Van Devanter, the court said (p. 71): ‘ ‘Willfully’ means 
something not expressed by ‘knowingly,’ else both would not be used con- 
junctively . . . But it does not mean with intent to injure the cattle or to in- 
flict loss upon their owner because such intent on the part of a carrier is 
hardly within the pale of actual experience or reasonable supposition. . . . 
So, giving effect to these considerations, we are persuaded that it means 
purposely or obstinately and is designed to describe the attitude of a 
carrier, who, having a free will or choice, either intentionally disregards the 
statute or is plainly indifferent to its requirements.’’ That statement has 
been found a useful guide to the meaning of the word ‘‘willfully’’ and to its 
right application in suits for penalties under § 3. United States v. Stock- 
yards Terminal Ry. Co., supra, 23. St. Joseph Stockyards Co. v. United 
States, supra, 105. Oregon-Washington R. & Nav. Co. v. United States, 
205 Fed. 337, 339. St. Louis Merchants’ Bridge T. Ry. Co. v. United 
States, 209 Fed. 600. See also Chicago, B & Q. R. Co. v. United States, 
194 Fed. 342, 346. United States v. Kansas City Southern Ry. Co., 202 
Fed. 828, 833. 


Considered as unaffected by the yardmaster’s negligence, respondent’s 
failure to take the cattle from the car already placed at the yard for un- 
loading, unquestionably discloses disregard of the statute and indifference 
to its requirements and compels the conclusion that, within the meaning of 
§ 3, respondent willfully violated its duty to unload as required by § 1. It 
is immaterial whether the yardmaster’s negligence or oversight was inten- 
tional or excusable. As between the government and respondent, the 
latter’s breach is precisely the same in kind and degree as it would have 
been if its yardmaster’s failure had been intentional instead of merely 
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negligent. The duty violated did not arise out of the relation of employer 
and employee but was one that, in virtue of the statute, was owed by re- 
spondent to the shippers and the public. As respondent could act only 
through employees, it is responsible for their failure. To hold carriers not 
liable for penalties where the violations of §§ 1 and 2 are due to mere indif- 
ference, inadvertence or negligence of employees would defeat the purpose 
of § 3. Whether respondent knowingly and willfully failed is to be deter- 
mined by the acts and omissions which characterize its violation of the 
statute and not upon any breach of duty owed to it by its employees. Re- 
spondent’s contention that it is not liable because its failure was due to the 
negligence or oversight of the yardmaster cannot be sustained. Montana 
Cent. Ry. Co. v. United States, 164 Fed. 400, 403. United States v. 
Atlantic Coast Line R. Co., 173 Fed. 764, 769. Cf. Oregon-Washington R. 
& Nav. Co. v. United States, 205 Fed. 337, 340. 


We come now to Economou v. United States Department of 
Agriculture, 494 F.2d 519 (C.A. 2), relied on by the Administra- 
tive Law Judge in the present case. The Court in the Economou 
case reversed the Judicial Officer’s decision in In re Arthur N. 
Economou, 32 Agriculture Decisions 14 (1973), in which the Judi- 
cial Officer set forth the same view that is set forth above with re- 
spect to the meaning of ‘‘wilfulness’’ (32 Agriculture Decisions at 
98-105). ° 


Section 9 of the Administrative Procedure Act provides (5 
U.S.C. 558(c)): 


Except in cases of willfulness or those in which public health, interest, or 
safety requires otherwise, the withdrawal, suspension, revocation, or 
annulment of a license is lawful only if, before the institution of agency 
proceedings therefor, the licensee has been given— 


(1) notice by the agency in writing of the facts or conduct which may 
warrant the action; and 


(2) opportunity to demonstrate or achieve compliance with all lawful re- 
quirements. 


The entire opinion by the Court in the Economou case consists 
of the following four sentences: 
PER CURIAM: 


Petitioners, who are no longer in business as futures commission mer- 
chants under the Commodity Exchange Act seek review of a 90-day sus- 
pension order, advancing numerous grounds, including estoppel, lack of 


3. However, the Judicial Officer’s decision in the Economou case was filed prior 
to the decision in Butz v. Glover Livestock Comm'n Co., 411 U.S. 182, 185, 187, 
in which the Court held that “the evidence indicates that [respondent] acted 
with careless disregard of the statutory requirements and thus meets the test of 
‘wilfulness’;’’ and that ‘‘ ‘ [w] ilfully’ could refer to either intentional conduct or 
conduct that was merely careless or negligent.”’ 
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evidence of violation and of willfulness. We need not address most of these, 
since it appears that the essential finding of willfulness, now passionately 
protested, was made in a proceeding instituted without the customary 
warning letter, which the Judicial Officer conceded might well have re- 
sulted in prompt correction of the claimed insufficiencies. Under these cir- 
cumstances, the finding of willfulness appears erroneous on the record tak- 
en as a whole, and the sanctions imposed unwarranted. 


The petition for review is granted and the order set aside. 


The Court seems to be saying in the Economou case that the 
violations were not wilful because a warning letter was not sent. 
But to attribute that meaning to the decision is to attribute judi- 
cial illiteracy to the Court. As stated by the Assistant Attorney 
General in the petition for rehearing filed in the Economou case, 
p. 3: 

However, this holding apparently overlooks the applicable provision of the 
Administrative Procedure Act. The Act expressly provides that ‘‘[e]xcept 
in cases of willfulness * * * the withdrawal, suspension, revocation, or 
annulment of a license is lawful only if’ the licensee has prior notice and 
opportunity to demonstrate compliance (5 U.S.C. 558(c), emphasis 
added). Thus, this Court’s holding nullifies the willfulness exception to the 
prior notice requirement of the APA — which until now has never been 
interpreted as requiring the sending of a prior warning letter as a pre- 
requisite for a finding of willfulness. If the lack of a warning letter negates 
willfulness, the exception in the APA is meaningless. 


If the Court really meant that the lack of a warning letter 
negates wilfulness, the Court’s interpretation of the Act would be 
contrary to the settled principle that a statute should not be 
interpreted so as to render void any provision thereof. 


“No rule of statutory construction has been more definitely 
stated or more often repeated than the cardinal rule that 
‘significance and effect shall, if possible, be accorded to every 
word. As early as in Bacon’s Abridgment, sect. 2, it was said that 
‘ta statute ought, upon the whole, to be so construed that, if it can 
be prevented, no clause, sentence, or word shall be superfluous, 
void, or insignificant.” ’’’ Ex parte Public Bank, 278 U.S. 101, 
104. Effect shall, if possible, ‘‘be given to every clause and part of 
a statute.”’ Ginsberg & Sons v. Popkin, 285 U.S. 204, 208. See, 
also, Jareckiv. G. D. Searle & Co., 367 U.S. 303, 307-308; Singer 
v. United States, 323 U.S. 338, 344; McDonald v. Thompson, 305 
U.S. 263, 266; Market Co. v. Hoffman, 101 U.S. 112, 115-116. 


Accordingly, it would seem that the Court in the Economou 
case would not want its decision construed as holding that the 
sending of a warning letter is essential to a finding of wilfulness. 
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Another possible interpretation of the Court’s decision in 
Economou to be considered is whether the Court meant that, 
based on circumstances other than the lack of a warning letter, 
there was no support in the record for the finding of wilfulness. 
However, there are several insurmountable difficulties precluding 
that interpretation. 


First, the Court does not discuss any of the record deficiencies 
other than the failure to send a warning letter, discussed above. 
Moreover, there are no factual circumstances in the record that 
would lend any support to such a view. The record in the 
Economou case compels a finding of wilfulness irrespective of 
what definition is given to the term (unless wilfulness is, as a 
matter of law, precluded by the failure to send a warning letter). 


The Court in the Economou case did not and could not (unless 
wilfulness is, as a matter of law, precluded by the failure to send a 
warning letter) refute the Judicial Officer’s finding and conclusion 
that (32 Agriculture Decisions at 101): 

In this case, however, the conduct of the respondents was wilful under the 

most narrow definition of the term. It is manifest from the record that the 


respondents knowingly, intentionally, and deliberately failed to meet the 
minimum financial requirements of the Act and regulations. 


In the Economou case, it was alleged that Economou failed to 
meet the minimum financial requirements under the Commodity 
Exchange Act and regulations as of four dates. The complainant 
alleged that four assets claimed by Economou to be ‘current 
assets’’ did not meet the definition of ‘‘current assets.”’ 


The Judicial Officer explained in the Economou case that under 
the express provisions of the regulations, two of the four current 
assets claimed by respondents qualified only if they were secured; 
that it is conceded that the Government’s auditor told Mr. 
Economou that such assets had to be secured; that Mr. 
Economou consulted an attorney for the preparation of drafts of 
security agreements; that the respondents refused to show any 
security agreements to the Government’s auditor; and that the 
respondents refused to comply with the Hearing Examiner’s re- 
quest to produce the security agreements at the hearing (32 Agri- 
culture Decisions at 33-37, 46, 101). The Judicial Officer’s finding 
and conclusion that the security agreements did not exist and that 
the violations in this respect were wilful is not only adequately 
supported by the record, but is the only rational finding and con- 
clusion that can be made as to these issues. 
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The requirement that the assets in question be secured was of 
major importance. In the event of bankruptcy, such assets, if un- 
secured, would have been of little help to innocent investors. 


As to the third current asset claimed by the respondents, the 
Judicial Officer stated (32 Agriculture Decisions at 101): 


As we have shown, (i) such organizational costs could not remotely qualify 
as current assets, under any stretch of the imagination by anyone familiar 
with accounting principles; (ii) when this matter was discussed by the 
complainant’s auditor with Mr. Economou and his accountant, Mr. 
Radcliffe, Mr. Radcliffe could not think of any theory to support a classi- 
fication of these items as current assets; and (iii) Mr. Radcliffe’s complete 
silence as to this matter at the hearing gives rise to the inference that he 
still could not think of any basis for classifying these items as current 
assets at the time of the hearing. 


There is no basis whatever in the Economou record for setting 
aside the Judicial Officer’s finding and conclusion as to wilfulness 
with respect to the foregoing issues. As the Judicial Officer ex- 
plained in his decision (32 Agriculture Decisions at 102), these 
issues alone would result in a violation as of two of the dates in- 
volved in the case. 


In view of the strongest possible proof that the Economou vio- 
lations were wilful even under the most narrow definition of the 
term (unless wilfulness is precluded by the failure to send a 
warning letter), it would seem that the Court could not have 
meant that the Judicial Officer’s finding of wilfulness was not 
supported by the facts in the case (other than the failure to send a 
warning letter). 


Another theoretical possibility to be considered (and immedi- 
ately rejected) is that the Court was so busy that it brushed the 
case aside in order to avoid the onerous chore of giving full con- 
sideration to the case. 


The Economoucase was decided by Chief Judge Kaufman, re- 
tired Circuit Judge Smith, and retired Circuit Judge Anderson. 
The case was submitted without oral argument. The record in the 
case is huge. Oral argument before the Judicial Officer took 15 
hours. The Judicial Officer spent several months working exclu- 
sively on the case. It takes more than two hours just to read, 
thoughtfully, the Judicial Officer’s decision in the case, which 
consists of 201 typed pages, or 121 printed pages in Agriculture 
Decisions. However, it would not be fair to the Court to suggest 
that it might have failed to discharge its duties properly because 
it was too busy to study the voluminous record if there is any 
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other rational explanation for the Court’s decision. 


In this case, there is a rational (but legally erroneous) basis for 
overturning the Judicial Officer’s decision in the Economou case, 
albeit a basis which, if expressed, might have been summarily 
overturned by the Supreme Court, and, therefore, would not like- 
ly be expressed. Namely, a reasonable person could differ with the 
Administrator as to whether the Economou complaint should 
have been filed without sending a warning letter. 


The respondents’ past reputation was excellent (32 Agriculture 
Decisions at 130). 


The respondents were phasing out of the regulated futures 
trading business; they planned to meet all of their obligations to 
customers in full; and they actually met all of such obligations. 
Hence, violating the minimum financial requirements caused no 
actual losses (32 Agriculture Decisions at 129). 


Since the respondents were no longer engaged in any business 
regulated by complainant when the final decision was issued in 
this case by the Judicial Officer (32 Agriculture Decisions at 131), 
the only practical effect of a sanction on respondents would have 
been the deterrent effect on other persons (32 Agriculture Deci- 
sions at 125). 


“The respondents contend [fed] that the issuance of any sanc- 
tion would be disastrous to their non-regulated business ventures 
because of the damage to their reputation”’ (32 Agriculture Deci- 
sions at 125). 


Many prior decisions issued by the Judicial Officer under the 
Commodity Exchange Act referred to the issuance of warning 
letters prior to the institution of a formal action, and the 
Economous were on the mailing list to receive such decisions. 
Hence, the Economou respondents might have been “‘lulled into a 
false sense of security, believing that the Commodity Exchange 
Authority would not institute a formal complaint without a 
written notice telling them to cease violating the minimum finan- 
cial requirements” (32 Agriculture Decisions at 128-129). 


Considering all of the circumstances, a reasonable person could 
reasonably conclude that the formal complaint in the Economou 


case should not have been issued by the Administrator without a 
warning letter. ‘ 


4. That conclusion would be particularly easy to reach by a person who, unlike 
. continued... 
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If the Court had a strong conviction that the Economou com- 
plaint should not have been filed without a warning letter, and if 
the Court had forthrightly stated in its opinion that it was re- 
versing the Judicial Officer’s decision because it disagreed with 
the Administrator’s policy in filing the complaint without a prior 
warning letter, it would have risked summary reversal by the 
Supreme Court. The Court would have been substituting its judg- 
ment for that of the agency as to a matter committed to agency 
discretion (see Davis, Administrative Law Treatise (1958 ed. and 
1970 Supplement), § 28.20). 


Assuming (solely for the purposes of a full analysis of all of the 
theoretical or actua! grounds for the Court’s decision in the 
Economou case) that the Court felt that ‘‘justice’’ required it to 
reverse the Judicial Officer’s decision, even though “‘law’”’ would 
not permit it to do so, an easy method of accomplishing the de- 
sired objective would be to assert in a short opinion that the 
agency’s finding of wilfulness was erroneous, without defining 
wilfulness. Words are not always used in their ordinary significa- 
tion. ° 


To fail to recognize that a court sometimes substitutes its judg- 
ment for that of an administrative agency where it is ‘“‘supposed 


not to,” and to fail to recognize that a court sometimes does not 


. » « COMtRUEE.. .. 
the Administrator, had the advantage of hindsight (no actual loss resulted from 
Economou’s failure to comply with the financial requirements), and who was not 
responsible for protecting (with a staff of about 160) the $388 billion (in 1974) 
regulated futures trading industry. There were, of course, many considerations 
supporting the issuance of the complaint in the Economou case (32 Agriculture 
Decisions at 126-130). 
5. ‘“* * * There’s glory for you!”’ 
“T don’t know what you mean by ‘glory’,” 
Alice said. 
Humpty Dumpty smiled contemptuously. “Of 
course you don’t—till I tell you. I meant 
‘there’s a nice knockdown argument for you’.”’ 
“But ‘glory’ doesn’t mean ‘a nice knock- 
down argument,’ Alice objected. 
“When Juse a word,’’ Humpty Dumpty said in 
rather a scornful tone, “it means just what 
I choose it to mean—neither more nor less.’’ 
Lewis Carroll, Alice in Wonderland and Through the Looking Glass (Grosset & 
Dunlap, Inc.), p. 229. 


6. And on the law, of course, a judge is supposed to see that the agency has 
followed the statute which set it up, followed its own regulations, its own 
rules which itself has prescribed, followed the Administrative Procedure 


. continued... . 
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verbalize in its opinion the real basis for its decision,’ is to ignore 
reality, which may lead to a serious misinterpretation of a’ Court’s 
decision. 


An additional circumstance that might lend support to the 
possibility that the real basis for the Court’s decision in the 
Economou case was that it substituted its judgment for that of 
the Administrator, as to whether the complaint should have been 
filed without a warning letter, is the fact that the Court did not 
discuss serious issues which would have destroyed the expressed 
basis for its action (i.e., lack of wilfulness) even if a warning letter 
were necessary before a finding of wilfulness could be made. As 
stated by the Assistant Attorney General in the petition to rehear 
filed in the Economou case, pp. 3-4: 


. continued... 
Act in all of the cases relative to its own procedures, indeed followed the 
United States Constitution where Constitutional elements are involved, 
and after we have reviewed the law on all of these matters, we are supposed 
not to substitute our judgment for the agency’s. Well, that is all very well, 
and very easy to say, but in some cases the conscientious judge does 
indeed have to substitute a judicial for an administrative judgment. 


* * * Any realist would have to concede that a judge’s views as to the 
extent of judicial review vary from agency to agency, from time to time, 
with the character of the administrative agency, the nature of the problems 
with which it deals, the confidence the agency has won, the degree to which 
the review would interfere with the agency’s functions, or burden the 
courts, and the nature of the proceedings before the administrative 
agency, as well as other factors. We would like to think this wasn’t so, but 
it is so. 
Remarks by Hon. James L. Oakes, Circuit Judge, United States Court of 
Appeals for the Second Circuit (the circuit which decided the Economou case), 
before the Administrative Law Section of the American Bar Association, March 
15, 1974, Washington, D.C., appearing in Administrative Law Review, Fall 
1974, Vol. 26, No. 4, pp. 573, 575. 


7. Quite essential to an understanding of judicial practices with respect to 
scope of review is a recognition that in final analysis the judicial behavior 
depends primarily upon discretion and not primarily upon formulas or 
precedents or analysis of law and fact or articulated theory. What counts is 
what the judges do in fact, not what verbalisms they recite when they 
deliver opinions. And even the most discerning and most conscientious 
judges are commonly limited in their articulation of what they do by a 
combined inability and unwillingness to spell out the detailed facts about 
the intensity of their review and about the influences upon their behavior 
with respect to review. A goodly portion of what happens in fact probably 
ought not to be articulated. 


Davis, Administrative Law Treatise (1958), § 30.08, p. 233. 
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In any event, willfulness is irrelevant to the violation of March 31, 1970, 
which is the most serious violation involved in the case. The formal com- 
plaint was filed on February 19, 1970, six weeks before this violation. It 
cannot be denied that the complaint was written notice to petitioners that 
their conduct was in violation of the Act and its implementing regulations, 
and afforded them an opportunity to correct the matter. Notwithstanding 
receipt of this formal notice, petitioners continued to violate the minimum 
financial requirements, leading to the filing of an amended complaint 
alleging the March 31, 1970 violation. Surely, as to this violation, there 
can be no proper basis to set aside the Departmental finding of willfulness. 


The violation referred to immediately above, which occurred six 
weeks after the original formal complaint was filed in this case, in- 
volved the identical issues that were involved in the original com- 
plaint. Obviously, the filing of the original complaint would 
satisfy the notice requirements of the Administrative Procedure 
Act as to a violation involving the same issues occurring six 
weeks later. See Shuck v. Securities and Exchange Commission, 
264 F.2d 358, 360 (C.A. D.C.); American Air Transport and 
Flight School, Inc., Enforcement Proceeding, 2 Pike & Fischer 
Ad.L.2d 213, 216 (C.A. B); same case, Revocation Proceeding, 2 
Pike & Fischer Ad.L.2d 733, 737. 


In addition, as stated by the Assistant Attorney General in the 


petition to rehear filed in the Economoucase, p. 4: 


Additionally, since the APA’s requirement of prior notice exists only 
where the sanction involves license suspension or revocation, the cease and 
desist portions of the Department’s Order should be allowed to stand even 
where the Department’s finding of willfulness is set aside. 


A cease and desist order is appropriate even though the re- 
spondents discontinued their regulated business. Consumer Sales 
Corp. v. Federal Trade Commission, 198 F.2d 404, 407-408 (C.A. 
2), certiorari denied, 344 U.S. 912. See, also, Benrus Watch Com- 
pany v. F.T.C., 352 F.2d 313, 322 (C.A. 8), certiorari denied, 384 
U.S. 939. 


The Court’s failure to discuss these issues, sharply brought to 
its attention, could lead one to believe that the Court was deter- 
mined to substitute its judgment for that of the Administrator as 
to whether the complaint should have been filed without a warn- 
ing letter. 


To attribute to the Court in the Economou case the motive to 
substitute its judgment for that of the Administrator as to 
whether the complaint should have been filed without a warning 
letter, and the objective to disguise that motive by asserting that 
the agency’s finding of wilfulness was improper (so that the case 
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would not be overturned by the Supreme Court) would seem less 
harsh than to attribute to the Court judicial illiteracy, or the pur- 
pose to avoid the necessity of spending the required time to 
analyze the issues and write an opinion with respect thereto. 


I will not, however, attempt to speculate as to the actual basis 
for the Court’s decision in the Economou case. The foregoing 
analysis is not to be regarded as expressing any view other than 
the view that the case was erroneously decided. Irrespective of 
what view is taken of the Court’s Economou decision, it is quite 
obvious that the Court did not mean for its opinion to be followed 
as a precedent in any future proceeding. If it did, it certainly 
would have explained in greater detail the basis for its opinion. 
The Court undoubtedly meant for the Economou decision to set 
aisde the Judicial Officer’s decision in the case and then to be 
buried in obscurity. With the latter purpose, I heartily agree. The 
Court’s Economou decision will not be followed as a precedent in 
any proceeding before this Department. 


(No. 16,852) 


In re GLYNN Rosinson Stockyarps, Inc. P&S Docket No. 5146. 
Decided November 26, 1975. 


Consent order 


Respondent has consented to the issuance of the order herein against him for 
violating the Act and regulations in operating as a market agency thereun- 
der with complying with the bonding requirements thereof. Respondent is 
ordered to cease and desist from such violation. 


Rodney J. Streff, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), (hereinafter the Act) instituted by a complaint filed on May 
27, 1975, by the Administrator, Packers and Stockyards Ad- 
ministration, United States Department of Agriculture. The 
Complaint alleges that respondent Glynn Robinson Stockyards 
wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)) and 
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sections 201.29 and 201.30 of the regulations (9 CFR 201.29 and 
201.30). 


On August 28, 1975, respondent filed an answer in which it 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and further procedures under the rules of practice (9 CFR 202.1 et 
seq.) and consents to the issuance of a specified order containing 
findings of fact and conclusions based upon the allegations of the 
complaint, the order to become effective on the sixth day after 
service upon respondent. Complainant has recommended that the 
cease and desist order consented to by respondent be issued. 
Complainant has also recommended that the respondent not be 
suspended as a registrant under the Act inasmuch as respondent 
is now in compliance with the bonding requirements of the Act 
and the regulations. 


FINDINGS OF FACT 


1. (a) Glynn Robinson Stockyards, Inc., hereinafter referred 
to as the respondent, is a corporation whose address is P.O. Box 
811, West Point, Mississippi 39773, with its principal place of 


business located at West Point, Mississippi. 


(b) Respondent is now and at all times material herein was: 


(1) Engaged in the business of conducting and operating 
Glynn Robinson Stockyards, Inc. West Point, Mississippi 39773, 
a posted stockyard under and subject to the provisions of the Act, 
hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock in com- 
merce on a commission basis, at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce and as a dealer to buy 
and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of its livestock obligations under the Act was 
terminated on March 1, 1975. Respondent was notified by 
certified letter on or about February 10, 1975, that if it continued 
its livestock operations after March 1, 1975, without the required 
bond coverage, it would be in violation of section 312(a) of the Act 
and sections 201.29 and 201.30 of the regulations thereunder. 
Notwithstanding such notice, respondent continued to engage in 
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the business of a market agency selling livestock on a commission 
basis, in commerce, without filing and maintaining a reasonable 
bond or its equivalent. 


CONCLUSION 


By reason of the facts found in Findings of Fact 2, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)), 
and sections 201.29 and 201.30 of the regulations (9 CFR 201.29 
and 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a reason- 
able bond or its equivalent, as required by the Act and the regula- 
tions. 


Such order shall have the same force and effect as if entered af- 
ter full hearing and shall be effective on the sixth day after service 
upon respondent. 


Copies hereof shall be served upon the parties. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 
(No. 16,853) 
LorEN BRUNNER Vv. BRINKERHOFF FEED YArRDs, Inc. P&S Docket 


No. 5206. In order issued December 11, 1975, by Donald A. 
Campbell, Judicial Officer. 
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Sunny STATE Propuce Co. v. Happap & Sons BROKERAGE. 
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established — Contract — failure to prove breach of 
— Credible evidence — absence of — Reparation ... 


Tex-SanpiA, Inc. v. TigeER-Mo Propuce Co. PACA Docket 
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(No. 16,854) 


In re Kinc Mipas Packinc Company, Inc. PACA Docket No. 2- 
3449. Decided December 1, 1975. 


Flagrant and repeated violations — failure to pay promptly and in full — 

Financial condition — no defense for violations — Bankruptcy — petition in 

— Plan of Arrangement for unsecured creditors — Wilfulness factor — not 
negated by inability to pay — Publication of facts 


Where respondent wilfully, flagrantly and repeatedly violated § 2 of the Act in 
failing to make full payment promptly for 133 lots of perishable agricul- 
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tural commodities as found herein, the facts and circumstances of said vio- 
lations shall be published. 


Dennis Becker, for complainant. 
Nathan Lavine, Philadelphia, PA, for respondent. 
John A. Campbell, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An Initial Decision and Order was filed on September 17, 1975, by 
Chief Administrative Law Judge John A. Campbell. An appeal to 
the Judicial Officer was filed by respondent on October 7, 1975. 
The Judicial Officer has final administrative authority to decide 
the Department’s cases subject to the Administrative Procedure 
Act (37 F.R. 28475; 38 F.R. 10795).* 


Oral argument before the Judicial Officer was held on Novem- 
ber 25, 1975. Upon a consideration of the entire record in this 
case, the Initial Decision and Order is adopted as the final Deci- 
sion and Order herein, except that the effective date is changed in 
view of the appeal to the Judicial Officer. 


Following the Administrative Law Judge’s Initial Decision, 
additional conclusions by the Judicial Officer are set forth. 


ADMINISTRATIVE LAW JUDGE'S DECISION 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding instituted pursuant to the 
Perishable Agricultural Commodities Act, 1930, as amended, (7 
U.S.C. 499a et seq.) hereinafter referred to as the Act, for viola- 
tions of section 2 of the Act (7 U.S.C. 499b). The complaint was 
filed on August 5, 1974, and in part alleged that during the period 
September 1973, through February 1974, respondent purchased, 


*The office of Judicial Officer is a career position established pursuant to the Act 
of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 
U.S.C. 1970 ed., Appendix, p. 550). The Department's first Judicial Officer held 
the office from 1942 to 1972. The present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation 
relating to appeals from the decisions of the prior Judicial Officer; and 8 years as 
administrator of the Packers and Stockyards Act regulatory program). 
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received in interstate commerce, and accepted 133 lots of fruits 
and vegetables, all being perishable agricultural commodities, 
from 49 sellers, but failed to make full payment promptly of the 
agreed purchase prices, or balances thereof, totaling $624,703.14. 
These acts of respondent, it is alleged, constitute willful, flagrant 
and repeated violations of section 2 of the Act (7 U.S.C. 499b). 


On August 23, 1974 and September 26, 1975, William 
Schlanger, who at the time of the transactions involved herein 
was Pressdent, a director, and 100 percent shareholder of re- 
spondent (but at the time the complaint was filed had no connec- 
tion with respondent), filed answers to the complaint. 


An oral hearing was held before me in Philadelphia, Pennsy]- 
vania, on February 5, 1975. Mr. Emory E. Tamplin, Jr. and Mr. 
Dennis Becker, Office of the General Counsel, United States De- 
partment of Agriculture, represented complainant. Mr. Nathan 
Lavine and Mr. Robert H. Levin, Philadelphia, Pennsylvania, 
represented the respondent. 


At the oral hearing, the respective attorneys filed a stipulation 
which constitutes the findings of fact herein. At the close of the 
hearing the time was fixed for the filing of briefs. 


FINDINGS OF FACT 


1. Respondent, King Midas Packing Co., Inc. (hereinafter 
called ‘‘respondent’’), is a Pennsylvania corporation with its 
offices at Delaware & Jackson Streets, Philadelphia, Pennsy]- 
vania 19148. 


2. Mr.:-William Schlanger is an individual who, at the time of 
the transactions involved herein, was president and a director of 
respondent corporation. He was also owner of 100 percent of the 
stock of respondent. 


3. Pursuant to the licensing provisions of the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), license Number 206881 was issued to respondent on Decem- 
ber 31, 1964. This license was renewed annually with the last 
renewal being on December 31, 1973. 


4. During the period September 1973 through February 1974, 
respondent corporation purchased, received in_ interstate 
commerce, and accepted 133 lots of perishable agricultural com- 
modities from 49 sellers for purchase prices totaling $624,703.14. 
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The details of these transactions are as set forth in the table 
beginning on page 2 of the Complaint and continuing through 
page 10 thereof, enumerating 133 transactions to 49 sellers. 


5. On February 28, 1974, respondent filed a Petition in Pro- 
ceedings for an Arrangement under Chapter XI of the Bankruptcy 
Act in the United States District Court for the Eastern District of 
Pennsylvania. 


6. Thereafter, respondent filed a Plan of Arrangement in the 
said Court by the terms of which unsecured creditors, including 
the 49 sellers herein, were offered a composition settlement of 30 
percent, and in addition the excess, if any, of a fund of 
$373,907.08 to be deposited by respondent to fund the Plan of 
Arrangement. This Plan was accepted by a majority in number 
and amount of respondent’s unsecured creditors, including 35 of 
the 49 sellers herein whose sales represented 95 of the 133 lots and 
$503 503.36 of the total invoices of $624,703.14, and on June 13, 
1974, an order was entered by the United States District Court for 
the Eastern District of Pennsylvania confirming this Plan of Ar- 
rangement. 


7. The total amount deposited by respondent for distribution in 
the Arrangement proceedings was $373,907.03 of which 
$187,437.99 was paid to the 49 sellers herein, representing 30 per- 
cent of the respective invoice prices pursuant to the Plan of 
Arrangement. It is anticipated that a further payment of up to 5 
percent per seller may yet be made in accordance with the Plan of 
Arrangement. 


CONCLUSIONS 


The respondent’s failure to make full payment promptly of the 
agreed purchase prices totaling $624,703.14 to 49 sellers for 133 
lots of perishable agricultural commodities constitutes willful, fla- 


grant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b). 


The pertinent portions of Section 2 of the Act state: 


It shall be unlawful in or in connection with any transactions in interstate 
or foreign commerce .. . 


(4) For any commission merchant, dealer, or broker . . . to fail or refuse 
truly and correctly to account and make full payment promptly in respect 


of any transaction in any such commodity to the person with whom such 
transaction is had... 
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Section 8 of the Act (7 U.S.C. 499h) provides in pertinent part: 


(a) Whenever (a) the Secretary determines, as provided in section 6, that 
any commission merchant, dealer, or broker has violated any of the 
provisions of section 2, . . . the Secretary may publish the facts and cir- 
cumstances of such violation and/or, by order, suspend the license of such 
offender for a period not to exceed ninety days except that, if the violation 
is flagrant or repeated, the Secretary may, by order, revoke the license of 
the offender; .. . 


With respect to the transactions involved herein, respondent’s 
failures to pay constitute repeated and flagrant violations within 
the meaning of Section 8(a) of the Act (7 U.S.C. 499h(a)), by 
virtue of the numerous transactions involved (133), the long 
period of time over which they occurred (September 1973, through 
February 1974), and the substantial loss' to creditors. 


Moreover, in view of the respondent’s many violations 
occurring over an extended period of time, the violations were 
willful. In re American Fruit Purveyors, Inc.,30 A.D. 1542, 1588- 
1589 (1971). 


The respondent’s inability to pay for produce promptly because 
of financial difficulties does not, of course, negate willfulness. As 
stated In re George Steinberg & Son, 32 A.D. 236, 267:? 


In view of the explicit and unequivocal statutory requirement for paying 
for perishable agricultural commodities purchased, the inability to pay for 
such commodities because of insolvency should not be regarded as 
evidence of lack of willfulness. See In re Cloud and Hatton Brokerage, 18 
Agricultural Decisions 545, 549 (1959), revoking respondent’s license for 
“wilfull, repeated and flagrant violations’ notwithstanding the fact that 
the failure to pay for produce resulted from the respondent’s bankruptcy. 


Respondent urges the same point it raised earlier in its motion 
to dismiss, i.e., that Zwick v. Freeman, 373 F.2d 110 (CA 2 1967)° 
“is no longer persuasive and is no longer applicable to cases 
arising under the Perishable Agricultural Commodities Act, 
1930”. Respondent cites as authority Perez v. Campbell, 402 U.S. 
637 (1971), in which a state statute was declared to conflict with 
the Bankruptcy Act. Here we have no such conflict between fed- 
eral and state statutes, nor do we see any conflict between the 
holdings in Zwick and Perez. 


1. Unpaid obligations totaled $437,265.15 as of the date of oral hearing. 


2. aff'd, George Steinberg and Son, Inc. v. Butz, 491 F.2d 988 (CA 2) cert. den. 
U.S. ______., 42 L.Ed.2d 55. 


3. Zwick holds that the goals of the disciplinary provisions of the Act are not in 
conflict with the goals of the Bankruptcy Act. 373 F.2d at 116-117. 
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Respondent distinguishes (brief page 6) between a discharge in 
“straight’’ bankruptcy and a confirmation in a Chapter XI 
proceeding, and argues that the Perishable Agricultural Com- 
modities Act is not applicable to a confirmation. The distinction 
raised by respondent is without merit. (Zwick, supra., 373 F.2d at 
114-115) The fact that respondent filed a petition for an Arrange- 
ment under Chapter XI on February 28, 1974, does not remedy its 
pre-existing failure to have made full payment promptly, as to 129 
of the 133 transactions herein, which were due prior to that date. ‘ 


It has long been held that financial hardship is not a defense for 
violations of Section 2 of the Act. In re Bailey Produce Company, 
Inc., 8 A.D. 1403, 1405 (1949). No claim has been made that the 
parties had any agreement, either explicit or implied, that would 
extend the statutory period for making payment under the Act. 
Therefore respondent’s payment of 30 cents on the dollar several 
months later does not relieve respondent of its responsibilities un- 
der the Act. 


Even though 35 of the 49 parties with whom respondent con- 
ducted business (who are listed in paragraph 3 of the complaint) 
voluntarily released their claims in consideration of a settlement 
of 30 cents on the dollar, such ‘‘voluntary’”’ agreement does not 
constitute full payment promptly under the provisions of the Act. 
Even if such releases were considered payments under the Act, 
they were not prompt payments. There are still 14 remaining 
shippers who did not sign such releases, and their claims 
aggregate $121,199.78. The debts owed these 14 parties in and of 
themselves would justify a finding of willful, repeated and fla- 
grant violations of Section 2 of the Act. 


As stated in In re Edward M. Hall d/b/a Tri-State Brokerage 
Co., 12 A.D. 725, 733 (1953): 


A disciplinary proceeding does not deal with the relationship of the re- 
spondent to his creditors for the purpose of seeking compensation for the 
creditors but involves the relationship of the respondent to the public at 
large, at least to that part of the public in the business of selling and buy- 
ing perishable agricultural commodities. 


The payment of 30 % by respondent to its creditors cannot alter 
a record of 133 violations over a 6 month period. Thus we conclude 
that an appropriate sanction here is publication of the finding that 


4. The due date for payment on the other 4 transactions elapsed subsequent to 
the filing date without payment being made. (Transactions 118, 125, 132 and 
133) 
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respondent has committed willful, repeated and flagrant viola- 
tions of Section 2 of the Act. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


In In re M. & H. Produce Co., 34 Agriculture Decisions 700, 
734 (1975), appeal pending, the Judicial Officer stated: 


It has been the consistent administrative construction of the Act that 
where there is no dispute between the parties, failure to make full payment 
promptly because of the debtor’s bankruptcy or insolvency does not negate 
a violation of the Act even though the creditors accept partial payment in 
full satisfaction of the debts. 


Similarly, in Jn re Louis Zwick & Son, 25 Agriculture Decisions 
90 (1966), affirmed sub nom. Zwick v. Freeman, 373 F.2d 110 
(C.A. 2), certiorari denied, 389 U.S. 835, the Judicial Officer 
found that the respondent partnership committed repeated and 
flagrant violations of the Perishable Agricultural Commodities 
Act by its failure to pay for perishable agricultural merchandise 
on 295 occasions, amounting to over $250,000, notwithstanding 
the respondent’s bankruptcy proceedings. The result of the Secre- 
tary’s finding in the Zwick case was that § 8 of the Act (7 U.S.C. 
499(h)) prohibited the partners’ employment by a licensee for one 
year, just as in the present case. 


In the Zwick case, as in the present case, a plan of arrangement 
under Chapter XI of the Bankruptcy Act was confirmed in the 
bankruptcy proceedings providing for partial payment of the re- 
spondent’s obligations. The Court, in the Zwick case, upheld the 
Secretary’s action under the Perishable Agricultural Commodities 
Act, stating (373 F.2d at 116-117): 


We find nothing improper in the Department’s action in instituting the 
proceeding, or in the Judicial Officer’s order imposing the statutorily au- 
thorized sanctions, for we do not discover any unconscionable clash be- 
tween the goals of the Commodities Act and the goals of the Bankruptcy 
Act. 


The Bankruptcy Act is intended to relieve an honest debtor of liability 
for his past obligations and to allow him to start afresh. Williams v. Unit- 
ed States Fid. & Guar. Co., 236 U.S. 549, 554-555, 35 S. Ct. 289, 59 L.Ed. 
713 (1915). The Perishable Agricultural Commodities Act is designed to 
protect the producers of perishable agricultural products who in many in- 
stances must send their products to a buyer or commission merchant who 
is thousands of miles away. It was enacted to provide a measure of control 
over a branch of industry which is almost exclusively in interstate com- 
merce, is highly competitive, and presents many opportunities for sharp 
practice and irresponsible business conduct. H. Rept. No. 1196, 84th 
Cong. 1st Sess. 2 (1955). 
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The measures which petitioners object to in the Commodities Act would 
seem, to some extent, to conflict with the policy of the Bankruptcy Act. 
They prevent petitioners from shortly making a fresh debt-free start in the 
industry in which they had been earning their livelihood, although they are 
entirely free, as far as the challenged statute is concerned, to enter any 
other occupation or business which appeals to them. Nevertheless, in the 
light of the purposes of the Commodities Act and the clearly recognized 
need to have financially responsible persons as licensees or employees of 
licensees under that Act, the extent of encroachment of the Commodities 
Act upon the goals of the Bankruptcy Act cannot be regarded as 
unconscionable or excessive. We find no cases involving alleged conflicts 
between the Bankruptcy Act and other federal legislatioi., but there are a 
number of reported cases that hold that reasonable measures provided for 
in state statutes which impose penalties on bankrupts are not invalid 
under the Supremacy Clause, United States Constitution, Art. VI, cl. 2, 
despite some degree of conflict with the Bankruptcy Act. Even when a 
judgment debt has become unenforceable by the discharge in bankruptcy 
of the judgment debtor the United States Supreme Court has upheld state 
statutes which deprived discharged bankrupts of automobile driving 
privileges unless the bankrupts satisfied judgments that arose from high- 
ways accidents they caused. Kesler v. Dep’t of Pub. Safety, 369 U.S. 153, 
82 S. Ct. 807, 7 L.Ed. 2d 641 (1962); Reitz v. Mealey 314 U.S. 33, 62 
S.Ct. 24, 86 L.Ed. 21 (1941). Similarly, the California courts have up- 
held a California statute which makes the bankruptcy of a building con- 
tractor a ground for disciplinary action against him to the extent of 
suspending or revoking his contractor's license. Tracy v. Contractors’ 
State License Board, 63 Cal. 2d 598, 47 Cal. Rptr. 561, 407 P.2d 865 
(Sup. Ct. 1965) (en bac); Hopkins v. Contractors’ State License Board, 
240 Cal.App.2d 710, 49 Cal. Rptr. 917 (Dist. Ct.App.1966); Hope v. Con- 
tractors’ State License Board, 228 Cal.App.2d 414, 39 Cal.Rptr. 514 
(Dist.Ct.App.1964). It would seem that the principle of these cases involv- 
ing the application of the Supremacy Clause to a supposed conflict between 
state and federal statutes would apply a fortiori to a supposed conflict be- 
tween two federal statutes of equal dignity. We cannot lightly infer that 
Congress intended to exempt bankrupts from being subject to these provi- 
sions of the Commodities Act when such an exemption would be extremely 
damaging to the goal of the Commodities Act that only financially respon- 
sible persons should be engaged in the businesses subject to the Act. Our 
judgment is supported by the fact that other provisions of the Perishable 
Agricultural Commodities Act contain specific references to bankruptcy, 
see 7 U.S.C. §§ 499d(a), 499d(b)(D), 499d(e). It is unlikely that Congress 
would include references to bankruptcy in some portions of the Commodi- 
ties Act and omit them from the portions relevant to this case if Congress 
had intended that the provisions challenged here would be affected by the 
bankruptcy of persons subject to them. See T.I.M.E., Inc. v. United 
States, 359 U.S. 464, 79 S.Ct. 904, 3 L.Ed.2d 952 (1959); Lang v. Com- 
missioner of Internal Revenue, 289 U.S. 109, 53 S.Ct. 534, 77 L.Ed. 1066 
(1933). 


The respondent argued in its briefs (but not in the oral argu- 
ment before the Judicial Officer) that the Zwick case, supra, is no 
longer persuasive because of the decision in Perez v. Campbell, 
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402 U.S. 637. However, the identical argument made by the re- 
spondent in this case, viz., that Zwick v. Freeman, supra, is no 
longer persuasive in view of the decision in Perez v. Campbell, 
supra, was made and rejected in Jn re Marvin Tragash Co., 33 
Agriculture Decisions 1884 (1974), appeal pending. Relevant 
excerpts from the Tragash decision are set forth in Appendix A, 
infra. See, also, Robinson v. Blount, 472 F.2d 839 (C.A. 9). 


There is no property involved in this proceeding, the legal 
custody of which might create a conflict between the bankruptcy 
laws and other laws. See e.g., Metcalf v. Barker, 187 U.S. 165; 
Whitev. Schloerb, 178 U.S. 542; Town of Agawam v. Conners, 
159 F.2d 360 (C.A. 2), certiorari denied, 330 U.S. 845. See, also, 9 
Am. Jur. 2d, Bankruptcy, § 57. There is nothing in the Bank- 
ruptcy Act which prohibits the Secretary from bringing an action 
subsequent to the petition in bankruptcy for violations of the 
Perishable Agricultural Commodities Act occurring either prior to 
or after the petition. 


In the oral argument before the Judicial Officer, the respond- 
ent’s attorney argued on behalf of William Schlanger, who was 
the President and owner of respondent corporation, that the Judi- 
cial Officer should exercise his discretion to suspend the effective- 
ness of an Order publishing the facts and circumstances as to re- 
spondent’s violations, either absolutely or conditioned on no vio- 
lations by William Schlanger for a period of years. 


The effect of the Order proposed by Chief Judge Campbell is to 
prevent William Schlanger from working as a broker for the ac- 
count of others or from obtaining employment by another 
licensee, for at least one year. However, as explained in Jn re 
George Steinberg & Son, 32 Agriculture Decisions 236, 245-248 
(1973), affirmed sub nom. George Steinberg & Son, Inc. v. Butz, 
491 F.2d 988 (C.A. 2), certiorari denied, 417 U.S. 904, the 
collateral effects, on the owners and officers of the respondent cor- 
poration, of the order issued against the respondent corporation 
are not a matter of administrative discretion, but are mandated 
by Congress. Excerpts from the Steinbergdecision are set forth in 
Appendix B, infra.’ 


Where Congress has set forth the consequences that flow auto- 
matically, from the publication of a finding that a corporation has 


5. The Steinbergcase also explains that it is not necessary to prove wilfulness in 
a case of this nature, but that, in any event the inability to pay for produce does 
not negate wilfulness. 
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violated the Act, to persons responsibly connected with the 
corporation at the time of the violation, it would seem to thwart 
the Congressional purpose for the Judicial Officer to suspend the 
effectiveness of an Order publishing the facts and circumstances 
of the corporation’s violation. 


Moreover, since the primary purpose of an administrative sanc- 
tion is to deter future violations not only by the individual re- 
spondent, but also by other potential violators, the remedial pur- 
poses of the Act would be seriously undermined if the conse- 
quences flowing to persons responsibly connected with violating 
corporations were eliminated by suspending the effectiveness of 
the Order publishing the facts and circumstances of the corpora- 
tion’s violations. 


It is the policy uf this Department to impose severe sanctions 
upon respondents who have engaged in serious or repeated viola- 
tions of the regulatory laws administered by the Department. 
That policy has been set forth repeatedly in disciplinary cases un- 
der this and other regulatory statutes administered by the De- 
partment. See, e.g., In re Maine Potato Growers, Inc., 34 Agri- 
culture Decisions 773, 801 (1975). The same Appendix that was 
included as an Appendix to that Decision, consisting of excerpts 
from In re Braxton McLinden Worsley, 33 Agriculture Decisions 
1547, 1556-1571 (1974), is included as Appendix C to this Deci- 
sion, setting forth our sanction policy. 


Although the consequences flowing to the persons responsibly 
connected with the respondent during the period of the respond- 
ent’s violations are mandated by Congress, the severe conse- 
quences mandated by Congress are consistent with the Depart- 
ment’s sanction policy where the Department has discretion to 
determine what the sanction should be. Accordingly, it would be 
inconsistent with the Department’s settled sanction policy 
followed in disciplinary proceedings under all of the statutes 
administered by the Department to vitiate the Congressionally- 
mandated sanction applicable to William Schlanger by 
suspending the effectiveness of the Order publishing the facts as 
to respondent’s violations. 


For the foregoing reasons, the finding that the respondent cor- 
poration has committed wilful, repeated and flagrant violations of 
§ 2 of the Act should be published. 
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ORDER 
Respondent has committed wilful, repeated and flagrant viola- 
tions of § 2 of the Act (7 U.S.C. 499b). 


The facts and circumstances as set forth herein shall be 
published. 


This order shall be effective on the 11th day after service on the 
respondent. 


Copies hereof shall be served on the parties. 
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APPENDIX A 


Excerpts from In re Marvin Tragash Co., 33 Agriculture Deci- 
sions 1884, 1889, 1911-1913 (1974), appeal pending: 


The Respondent relies, inter alia, on the fact that Respondent 
had entered into a Plan of Arrangement under Chapter XI of the 
Bankruptcy Act, and Respondent cites reparationcases where the 
Judicial Officer considered bankruptcy proceedings in deter- 
mining whether to order a Respondent to pay a reparation award. 
But it is settled that bankruptcy proceedings are totally irrelevant 
to a disciplinary proceeding under the Perishable Agricultural 
Commodities Act. 


In In re George Steinberg & Son, 32 Agriculture Decisions 236 
(1973), affirmed, 491 F.2d 988 (C.A. 2), certiorari denied, No. 73- 
1681, 43 L.W. (Sup. Ct.) 3208, it was squarely held that the bank- 
ruptcy laws are irrelevant to a disciplinary proceeding instituted 
under the Perishable Agricultural Commodities Act after the re- 
spondent had been adjudicated a bankrupt, involving violations 
occurring prior to the bankruptcy proceedings. 


** * * 


Respondent’s attorney made the argument for the first time in 
his oral argument before the Judicial Officer that Zwick v. Free- 
man, 373 F.2d 110, 117 (C.A. 2), certiorari denied, 389 U.S. 835, 
relied on in the Steinbergcase, supra, was based on Kesler v. De- 
partment of Public Safety, 369 U.S. 153, and Reitz v. Mealey, 
314 U.S. 33, both of which were overruled (or at least held to be 
“not in harmony with sound constitutional principle” (402 U.S. at 
654)) in Perez v. Campbell, 402 U.S. 637.? 


Although Perez v. Campbell washes away some of the 
building blocks used in Zwick v. Freeman, it does no structural 
damage to the Zwick holding. 


Perez v. Campbell involved a State motor vehicle statute 
which provided that the discharge in bankruptcy of an automobile 
accident tort judgment shall have no effect on the judgment 
debtor’s obligation to repay the judgment creditor, at least inso- 
far as such repayment may be enforced by the withholding of 
driving privileges by the State. The Court held that one of the pri- 
mary purposes of the bankruptcy laws is to give debtors ‘‘a new 


2. Perez v. Campbell, was decided 5 to 4 in this respect. One Justice from each 
side has since retired. 
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opportunity in life and a clear field for future effort, unhampered 
by the pressure and discouragement of preexisting debt’’ (402 
U.S. at 648), quoting from Local Loan Co. v. Hunt, 292 U.S. 234, 
244. The Court held in Perez, contrary to the prior holdings in 
Keslerand Reitz, that the State statute was inconsistent with the 
bankruptcy laws and was invalid under the Supremacy Clause. 


Although disagreeing with Kesler and Reitz, the majority in 
the Perez case distinguished the prior two cases, stating (402 
U.S. at 654): 


The Court in Kesler was able to declare, although the source of support is 
unclear, that the Utah statute could be upheld because it was “not an Act 
for the Relief of Mulcted Creditors”’ or a statute “designed to aid collection 
of debts.’’ 369 U.S., at 174, 169. But here the respondents urge us to up- 
hold precisely the sort of statute that Kesler would have stricken down — 
one with a declared purpose to protect judgment creditors ‘from financial 
hardship’”’ by giving them a powerful weapon with which to force 
bankrupts to pay their debts despite their discharge. Whereas the Acts in 
Kesler and Reitz had the effect of frustrating federal law but had, the 
Court said, no such purpose, the Arizona Act has both that effect and that 
purpose. 


The Supremacy Clause involved in Perez is not actually in- 
volved here, except by way of analogy, since the bankruptcy laws 


and the Perishable Agricultural Commodities Act are both Fed- 
eral statutes. 


Moreover, in the present case, the sanction imposed for vio- 
lating the Perishable Agricultural Commodities Act has neither 
the purpose nor the effect of frustrating the bankruptcy laws. The 
sanction in this case is not to assist the particular injured 
creditors in recovering their debts. Indeed, the identical sanction 
would be imposed in the present case even if the particular 
creditors were now paid in full. Many cases, including the present 
case, have been brought under the Act against firms for failure to 
pay promptly, which is a separate offense from the offense of fail- 
ing to pay for produce. See, e.g., In re American Fruit 
Purveyor’s, Inc., 30 Agriculture Decisions 1542, 1590-1593 
(1971). 


The ‘“‘new opportunity in life and a clear field for future effort’”’ 
provided under the bankruptcy laws is only to be ““‘unhampered by 
the pressure and discouragement of preexisting debt”’ (Perez v. 
Campbell, supra, 402 U.S. at 648). There is no intention ex- 
pressed in the bankruptcy laws that the bankrupt is to be un- 
hampered by the pressure and discouragement of criminal or civil 
sanctions resulting from his prior business activities. 
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Since, as shown above, Congress specifically referred to the 
bankruptcy laws in some sections of the Perishable Agricultural 
Commodities Act (7 U.S.C. 499d(a), 499d(b) (D), 499d(e)), but 
was silent as to the bankruptcy laws in the sections relevant to the 
present case (7 U.S.C. 499b(4), 499h(a), 499h(b)(2)), it should not 
be presumed that Congress intended any exception from the sanc- 
tions resulting from any bankruptcy proceedings. United States 
v. Atchison, T. & S. F. Ry. Co., 220 U.S. 37, 44; Lang v. Com- 
missioner, 289 U.S. 109, 112; Corn Products Refining Co. v. 
Benson, 232 F.2d 554, 562 (C.A. 2); Hamilton v. National Labor 
Rel. Board, 160 F.2d 465, 470 (C.A. 6), certiorari denied sub nom. 
Kalamazoo Stationery Co. v. National Labor Rel. Board, 332 
U.S. 762. 


In the present case, it is not necessary to determine how harsh 
the sanction should be based on the violations found to have 
occurred inasmuch as Congress has specified the sanction. The 
Administrative Law Judge and I are merely making a finding that 
the respondent corporation has committed wilful, flagrant, and 
repeated violations of the Act. Congress has declared the conse- 
quences resulting from such a finding. The consequences declared 
by Congress are very severe. But we have no control over that. 


Congress undoubtedly believed that severe sanctions must be 
imposed in the case of flagrant or repeated violations of the Act to 
deter not only the respondents involved in particular cases (and 
their officers and principal stockholders) from future similar vio- 
lations but also to serve as an effective deterrent to other potential 
violators. 
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APPENDIX B 


Excerpts from In re George Steinberg & Son, 32 Agriculture 
Decisions 236, 245-248, 262-263, 266-268 (1973), affirmed sub 
nom. George Steinberg & Son, Inc. v. Butz, 491 F.2d 988 (C.A. 
2), certiorari denied, 417 U.S. 904: 


Il. Effect of Respondent’s Violations on Paul Steinberg. 


The finding that respondent corporation repeatedly and fla- 
grantly violated the Act is of actual significance in this case only 
to Paul Steinberg, an officer and 50 % shareholder in respondent 
corporation. * Section 8 of the Act (7 U.S.C. 499h(b)) provides that 
no licensee under the Act shall for one year employ any person 
“responsibly connected’”’ with any ‘‘person’”’ (including corpora- 
tions, 7 U.S.C. 499a(1)) ‘‘who has been found after notice and op- 
portunity for hearing to have committed any flagrant or repeated 
violation”’ of section 2 of the Act (7 U.S.C. 499b). This is a 
mandatory requirement of the statute which necessarily follows 
from a finding that the respondent corporation committed re- 
peated or flagrant violations of the Act. After one year, the Secre- 
tary may approve the employment by a licensee of such a person 
who was responsibly connected with a flagrant and repeated vio- 


lator upon the licensee’s furnishing a surety bond, or he may 
approve such employment after two years without bond (7 U.S.C. 
499h(b)). 


Paul Steinberg is presently employed by Man-Vana Sales Cor- 
poration, a licensee under the Act, and, therefore, this employ- 
ment will be interrupted for one year as a result of the finding that 
respondent corporation flagrantly and repeatedly violated the 
Act. 


Respondent argues that Paul Steinberg was not responsible for 
the violations involved herein because, at least prior to the initia- 
tion of the bankruptcy proceedings against the corporation on 
November 19, 1968, Paul Steinberg lacked any personal involve- 
ment in the accounts and internal policy of the corporation, which 
were handled primarily by his father, George Steinberg, also an 
officer and 50 % shareholder, who is now deceased. 


It is uncontested, as the Hearing Examiner found (Proposed 
Finding of Fact 7), that Paul Steinberg was the ‘“‘only active of- 


5. The other officer and shareholder is deceased, and the respondent corporation 
is no longer in business. 
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ficer in the corporation” from November 19, 1968, until June 1969 
when it ceased doing business. Thirty of the violations (which 
occurred prior to the conditional consent to involuntary bank- 
ruptcy filed January 8, 1969), involving the failure to pay 
$6,499.48 to 13 sellers, occurred during this period when Paul 
Steinberg was the only active officer in the corporation. These 30 
violations alone would be sufficient to support a finding of fla- 
grant and repeated violations by the corporation. In addition, it is 
admitted that prior to November 19, 1968, Paul Steinberg was ac- 
tive full time for the respondent corporation, primarily as its 
buyer (Tr. 95-96). 


Arguments over the extent of Paul Steinberg’s involvement in 
the corporation’s violations are irrelevant, however, since it is 
clear as a matter of law that he was ‘‘responsibly connected”’ with 
respondent corporation at all times pertinent to this proceeding. 
“Responsibly connected’’ is defined by the Act as follows (7 
U.S.C. 499a(9)): 


The term “‘responsibily connected’’ means affiliated or connected with a 
commission merchant, dealer, or broker as (A) partner in a partnership, or 
(B) officer, director, or holder of more than 10 per centum of the outstand- 
ing stock of a corporation or association * * *. 


Paul Steinberg plainly falls within this definition since at all 
times pertinent to this proceeding he was an officer (Secretary) 
and 50% shareholder in respondent corporation, which was a 
“dealer” under the Act. 


The Act was specifically amended in 1962 (76 Stat. 673), by 
adding the foregoing definition of ‘‘responsibily connected,’’ in 
order to set forth a per se standard of determining who was “‘re- 
sponsibly connected”’ with a violator, thereby eliminating factual 
determinations such as respondent seeks. Birkenfield v. United 
States, 369 F.2d 491, 494 (C.A.3). In the Birkenfield case, the in- 
dividual was subject to the sanctions of § 8 (7 U.S.C. 499h(b)) 
when the corporation, of which he was an officer, director and an 
owner of more than 10 % of the stock, failed to pay a reparation 
award under 7 U.S.C. 499g. Birkenfield claimed that he was not 
“responsibly connected”’ since he ‘“‘was only nominally such an of- 
ficial and shareholder, and that actual authority was vested in 
others’’ (369 F.2d at 493). The Court held that these defenses were 
“not sufficient as a matter of law’’ since Birkenfield was obviously 
“responsibly connected’’ within the statutory definition. The 
Court stated in Birkenfield (369 F.2d at 494): 


The history of the Perishable Agricultural Commodities Act makes it clear 
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that the Department was correct in interpreting the statute as rejecting 
defenses such as those proffered by Birkenfield. The object of the Act is to 
suppress unfair and fraudulent practices in the industry. Enacted in 1930, 
the Act is regarded today as one of the government’s most successful regu- 
latory programs, and the Act has received enthusiastic support from mem- 
bers of the regulated industry. However, one of the weak spots in the ad- 
ministration of the P.A.C.A. has been the exclusion of persons who in- 
dividually, or in conjunction with others, have violated the Act’s provi- 
sions. To correct this problem, Congress amended the Act in 1962, inter 
alia, defining ‘‘responsibly connected’”’ in the present manner. The House 
Report indicates that the amendment was made to clarify the Act: 


“* * * At present the act applies only to the employment of a 
person in a responsible position. This has caused serious difficulties 
due to the problem of delineating what constitutes a responsible 
position under all circumstances and the difficulty of ascertaining 
the true nature of the employee’s relationship with the licensee.’’ 2 
U.S. Code & Adm. News, 87th Cong., 2d Sess. 1962, pp. 2749, 2755. 


Obviously, as interpreted by the Department, the 1962 amendment was 
intended to establish ‘‘per se’’ exclusionary standards to ease the Depart- 
ment’s burden in these cases. We agree with the Department that Birken- 
field’s proffered defense was not sufficient as a matter of law under the 
amended P.A.C.A. 


The enactment of a per se standard was intended to ease the 
Government’s burden of proof in enforcement actions. Birkenfield 


v. United States, supra, 369 F.2d at 494 (see H.R. Rep. No. 
1546, 87th Cong., 2d Sess., reprinted in 1962 U.S. Code Cong. & 
Admin. News, p. 2749). 


In Zwick v. Freeman, 373 F.2d 110, 118 (C.A. 3), certiorari 
denied, 389 U.S. 835, the Court stated that Congress felt that the 
only way to prevent— 


flouting of the purposes of the Act was to forbid persons under suspension, 
persons whose licenses were revoked, and persons who had been or were 
currently responsibly connected with them from all employment in the in- 
dustry. While admittedly the result Congress desired could be harsh in 
some cases, we cannot say that Section 499h(b) is not reasonably designed 
to achieve the desired Congressional purpose. See Nebbia v. People of 
State of New York, 291 U.S. 502, 525, 54S. Ct. 505 (1934). 


Although the result of this statute may be ‘‘tough”’ or ‘“‘harsh”’ 
in some cases, Congress has made the result inevitable by its 
mandate. Zwick v. Freeman, supra, 373 F.2d at 118; United 
States v. William R. Mandell Co., 242 F. Supp. 873, 875 (E.D. 
Pa.). ‘‘The Perishable Agricultural Commodities Act is admitted- 
ly and intentionally a ‘tough’ law” (H.R. Rep. No. 1196, 84th 
Cong., lst Sess., p. 2), and occasional hardship to the individual 
is a consideration outweighed by the declared policy of Congress. 
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Zwick v. Freeman, supra, 373 F.2d at 118. See, also, United 
States v. Dotterweich, 320 U.S. 277, 284-285; Callaghan v. 
Reconstruction Finance Corp., 297 U.S. 464, 468; Dairymen’s 
League Cooperative Ass’n. v. Brannan, 173 F.2d 57, 66 (C.A. 2), 
certiorari denied, 338 U.S. 825; General Ice Cream Corp. v. 
Benson, 113 F. Supp. 107, 108 (N.D. N.Y.), affirmed, per curiam, 
217 F.2d 646 (C.A. 2). Here the statute leaves no room for inter- 
pretation; the necessary result is clear and obvious and it must be 
enforced as written. United Statesv. Standard Brewery, 251 U.S. 
210, 217; Adams Express Co. v. Kentucky, 238 U.S. 190, 199; 
Crawfordv. Burke, 195 U.S. 176, 189; Thornley v. United States, 
113 U.S. 310, 313; United States v. Turner, 246 F.2d 228, 230 
(C.A. 2); Christner v. Poudre Valley Cooperative Ass’n., 235 
F.2d 946, 950 (C.A. 10). 


** * * 


VII. The Respondent's Violations Were Wilful; but Wilfulness 
Is Not a Relevant Issue. 


The Hearing Examiner based her Recommended Decision that 
the disciplinary complaint be dismissed upon her interpretation of 
the decision in In re American Fruit Purveyors, Inc., 30 Agricul- 
ture Decisions 1542 (1971). In that case, the Judicial Officer held 


that in license suspension or revocation cases, § 9(b) of the Ad- 
ministrative Procedure Act (5 U.S.C. 558(c)) requires (30 Agricul- 
ture Decisions at 1577-1578) that— 


Except in cases of willfulness or those meeting the other specified excep- 
tions, all licensees must be given a warning, i.e., a second chance, before 
an action is instituted to suspend or revoke a license because of a violation 
of law. 


As the Hearing Examiner interpreted the facts in the instant 
case, respondent was never given a sufficient ‘‘opoprtunity to 
demonstrate or achieve compliance’’ before the disciplinary action 
was instituted. 


This issue is not involved in this case, however, because no 
licensee’s license is being suspended or revoked. Section 9(b) of 
the Administrative Procedure Act (5 U.S.C. 558(c)) applies only 
to actions withdrawing, suspending, revoking, or annulling a 
license. Specifically, § 9(b) provides (5 U.S.C. 558(c)): 


Except in cases of willfulness or those in which public health, interest, or 
safety requires otherwise, the withdrawal, suspension, revocation, or 
annulment of a license is lawful only if, before the institution of agency 
proceedings therefor, the licensee has been given— 
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(1) notice by the agency in writing of the facts or conduct which may 
warrant the action; and 


(2) opportunity to demonstrate or achieve compliance with all lawful re- 
quirements. 


The plain terms of the statute apply only to the withdrawal, 
suspension, revocation, or annulment of a license. Nothing in the 
legislative history of the Act indicates any intent to go beyond the 
plain terms of the statute (see, e.g., Sen. Doc. 248, 79th Cong., 2d 
Sess., pp. 34-35, 274-275; Attorney General’s Manual on the Ad- 
ministrative Procedure Act (1947), pp. 89-92). 


Section 9(b) of the Administrative Procedure Act does not 
apply to the making or publishing of a finding that a licensee has 
violated the Act. The collateral consequences of such a finding on 
Paul Steinberg do not involve suspending or revoking any license 
of Paul Steinberg. In fact, Paul Steinberg, as an individual, has 
never been licensed under the Act. He does not need a license to be 
employed by Man-Vana Sales Corporation, a licensee under the 
Act. The statutory direction to all licensees not to employ a 
person for one year who was responsibly connected with a person 
found to have committed flagrant or repeated violations of the 
Act is not a sanction involving the suspension or revocation of a 


license of the ‘“‘responsibly connected”’ person. Hence § 9(b) of the 
Administrative Procedure Act is irrelevant to this case. 


But even if § 9(b) were applicable, it is clear that the respond- 
ent’s failure to pay $57,207.42 to 19 sellers on 283 occasions 
during a nine month period was wilful. 


**e eX 


Respondent’s insolvency does not negate wilfulness. The Act 
requires prompt and full payment for perishable agricultural com- 
modities. A licensee is obligated by the statute to have sufficient 
funds to pay for perishable agricultural commodities, or else not 
buy them. 


Section 2 of the Act states (7 U.S.C. 499b): 


It shall be unlawful in or in connection with any transactionin interstate or 
foreign commerce — 


*s* * 


(4) * * * to fail or refuse truly and correctly to account and make full pay- 
ment promptly * * * [emphasis added ]. 


No exception for insolvency is expressed, and there is no room 
for one to be implied. The use of the term ‘‘any transaction”’ is 
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evidence of clear Congressional intent to include all transactions 
whatever the financial condition of the parties. See United States 
v. Rosenwasser, 323 U.S. 360, 363; Keystone Tankship Corp. v. 
Willamette Iron & Steel Co., 222 F. Supp. 320, 322 (D. Ore.); 
United States v. Pagano, 171 F. Supp. 435, 440(D.N.Y.). 


The language just quoted can be contrasted with the language 
of the next clause of the same sentence of the statute (7 U.S.C. 
499b(4)) which allows for a showing of a ‘reasonable cause”’ why a 
“specification or duty’’ was not performed. No such showing of 
‘reasonable cause’’ for nonpayment is provided for. The presence 
of a provision in one section of a statute and its absence in another 
“is an argument against reading it as implied.’’ United States v. 
Atchison, T. & S.F. Ry. Co., 220 U.S. 37, 44, per Justice Holmes. 
Accord: Langv. Commissioner, 289 U.S. 109, 112; Corn Products 
Refining Co. v. Benson, 232 F.2d 554, 563 (C.A. 2); Hamilton v. 
National Labor Rel. Board, 160 F.2d 465, 470 (C.A. 6), certiorari 
denied sub nom. Kalamazoo Stationery Co. v. National Labor 
Rel. Board, 332 U.S. 762. 


In both the Zwick (373 F.2d 110 (C.A. 2)) and the Birkenfield 
(369 F.2d 491 (C.A. 3)) cases, referred to at length above, the cor- 
porations’ failure to pay was based on insolvency, but the Court 


sustained the application of the Act to those responsibly con- 
nected with the firms. The Court stated in Zwick v. Freeman, 
supra, 373 F.2d at 117: 


Nevertheless, in the light of the purposes of the Commodities Act and the 
clearly recognized need to have financially responsible persons as licensees 
or employees of licensees under that Act, the extent of encroachment of the 
Commodities Act upon the goals of the Bankruptcy Act cannot be re- 
garded as unconscionable or excessive. 


In view of the explicit and unequivocal statutory requirement 
for paying for perishable agricultural commodities purchased, the 
inability to pay for such commodities because of insolvency 
should not be regarded as evidence of lack of wilfulness. See Jn re 
Cloud and Hatton Brokerage, 18 Agriculture Decisions 545, 549 
(1959), revoking respondent’s license for ‘‘wilful, repeated and fla- 
grant violations” notwithstanding the fact that the failure to pay 
for produce resulted from the respondent’s bankruptcy. See, also, 
In re De Vita Fruit Co., 31 Agriculture Decisions 304 (1972), 
appeal pending sub nom. Quinn v. Butz (No. 72-1396, C.A. 
D.C.), in which the Judicial Officer held that the expectation of a 
possible loan from the Small Business Administration would not 
diminish the flagrancy of the firm’s failure to pay. 
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Here there was no evidence of a sudden calamity which caused 
the respondent’s inability to pay for the produce; but even a 
sudden calamity, e.g., a fire, occurring after produce is pur- 
chased, resulting in the inability to pay for produce, would not 
negate a violation of § 2 of the Act and would not be evidence of 
lack of wilfulness. The Act calls for payment — not excuses. If 
excuses were relevant, it would entail investigation of such 
matters as whether the violator had adequate insurance to cover a 
catastrophe, whether he should have anticipated a loss and had 
adequate reserve funds, etc.; but such matters are irrelevant 
either as to a finding that a person violated the Act or as to wilful- 
ness. 
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APPENDIX C 


Excerpt from In re Braxton McLinden Worsley, 33 Agriculture 
Decisions 1547, 1556-1571 (1974):* 


*Excerpt omitted. — Ed. 
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(No. 16,855) 


Bert R. Hysets, Inc. v. Tucker Propuce Co. PACA Docket 
No. 2-3951. Decided December 4, 1975. 


Order for undisputed amount 


This order is issued in accordance with the facts and circumstances as set forth 
herein. 


Complainant pro se. 
G. W. Nicholson, Birmingham, ALA., for respondent. 
Ed Barron, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on July 30, 1975, complainant seeks 
reparation against respondent in the amount of $4,318.00, in 
connection with three shipments of mixed fruits and vegetables in 
interstate commerce. 


A copy of the formal complaint was served upon respondent, 
and respondent filed an answer, admitting the transactions as 
alleged, but denying liability for the full amount claimed. In his 
answer, respondent admits owing complainant the sum of 
$1,568.50. 


It is provided, in Section 7(a) of the Act (7 U.S.C. 499g), in 
part, as follows: 


‘““. . . If, after the respondent has filed his answer to the complaint, it 
appears therein that the respondent has admitted liability for a portion of 
the amount claimed in the complaint as damages, the Secretary . . . may 
issue an order directing the respondent to pay to the complainant the un- 
disputed amount on or before the date fixed in the order .. .” 


Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to complainant, as an undisputed amount, 
$1,568.50. Payment in this amount shall be made within 30 days 
from the date of this order, with interest thereon at the rate of 8 
percent per annum from November 1, 1974, until paid. 


Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as if no order for the payment of the undis- 
puted amount had been issued. 


Copies of this order shall be served upon the parties. 
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(No. 16,856) 


Tue KunKEt Co., Inc. v. BEARMAN Fru1T Company. PACA Docket 
No. 2-3649. Decided December 10, 1975. 


Deduction — for repacking, disallowed — constituting failure to pay in full — 
Reparation for deducted amount 


Where respondent failed to prove that the melons in issue did not meet contract 
requirements on delivery, respondent’s deduction of $93.50 from the con- 
tract price thereof constitutes failure to pay in full. Reparation in the 
amount of $93.50 is awarded complainant against respondent with interest. 


Complainant pro se. 
Respondent pro se. 
Lowell Stanley, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.) a 


timely complaint was filed in which complainant seeks an award 
of reparation in the amount of $93.50 in connection with a ship- 
ment of cantaloupes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an an- 
swer thereto, denying liability to complainant. 


Since the amount of damages claimed in the formal complaint 
does not exceed $3,000, the shortened method of procedure pro- 
vided in section 47.20 of the Rules of Practice (7 CFR 47.20) is 
applicable. Pursuant to such procedure, complainant submitted 
an opening statement. Respondent did not file an answering 
statement. Neither party filed a brief. 


FINDINGS OF FACT 
1. Complainant, The Kunkel Co., Inc., is a corporation whose 
address is 1102 Plymouth Building, Minneapolis, Minnesota. 


2. Respondent, Bearman Fruit Company, is a corporation 
whose address is 910 North Sixth Street, Minneapolis, 
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Minnesota. At the time of the transaction involved herein, re- 
spondent was licensed under the Act. 


3. On September 17, 1974, in the course of interstate commerce 
and by oral contract respondent bought from the complainant 75 
crates of cantaloupes at $5.25 per crate delivered, and transported 
them from complainant’s place of business to its own. Respondent 
paid for these cantaloupes in full. 


4. On September 20, 1974, in the course of interstate commerce 
and by oral contract respondent brought from complainant 40 
crates of cantaloupes at $4.25 per crate delivered, and transported 
the melons from complainant’s place of business to its own place 
of business on the same day. Respondent accepted the melons and 
on September 24, 1974, informed complainant that he had to do 
some repacking. Complainant made no offer to lower the price of 
the 40 crates of cantaloupes further. 


5. Respondent has paid complainant $76.50 of the purchase 
price of the cantaloupes, leaving an unpaid balance of $93.50 in 
dispute. 


6. The formal complaint was filed on December 19, 1974, which 
was within nine months after accrual of the cause of action herein. 


CONCLUSIONS 


Respondent brought the cantaloupes and accepted delivery of 
them. In making payment respondent deducted $93.50 from the 
invoice price of the melons to compensate for repacking the 
melons. The question before us is respondent’s liability for that 
amount. 


When it accepted the melons, respondent became liable for the 
contract price, subject to a right to claim damages for breach of 
contract on the part of complainant. The burden of proving the 
breach and damages is on respondent. O. D. Huff, Jr., Inc. v. 
Pagano & Sons, 221 A.D. 385. 


The melons in question were delivered on September 20, 1974, a 
Friday. The respondent did not try to sell or look at the condition 
of the melons until the following Tuesday. 


Respondent offered no evidence of an impartial inspection of the 
fact of or extent of condition defects in the melons. Even if the 
melons did show condition defects on the 24th of September, this 
does not prove that the melons did not meet contract require- 
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ments on September 20, when they were delivered. 


From the evidence before us, we conclude that respondent’s 
failure to pay complainant the full purchase price of the can- 
taloupes was in violation of section 2 of the Act. Complainant 
should be awarded reparation in the amount of $93.50 with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation $93.50 with interest thereon at the 
rate of 8 percent per annum from November 1, 1974, until paid. 


Copies of this order shall be served upon the parties. 


(No. 16,857) 


In re Evitzonpo Bros. Propuce, Inc. PACA Docket No. 2-3829. 
Decided October 15, 1975. 


Agreed purchase prices — failure to make full payment promptly — wilful, 
flagrant and repeated violations — Sanction 


Where respondent wilfully, flagrantly and repeatedly violated the Act as found 
herein in connection with payment for perishable agricultural commodities 
purchased and accepted in commerce, respondent’s license as a registrant 
under the Act is revoked. 


Dennis Becker, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
(““Act’’), instituted by a complaint filed on July 21, 1975, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in 
the complaint that during the period November, 1974 through 
February, 1975, respondent purchased and accepted in interstate 
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and foreign commerce from 17 sellers 65 lots of fruits and vege- 
tables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices to the 
sellers in the total amount of $77,745.70. 


A copy of the complaint was served upon respondent on July 
29, 1975, which complaint has not been answered. The time for 
filing an answer having run, and upon the motion of the complain- 
ant for the issuance of a Default Order, the following Decision and 
Order is issued without further investigation or hearing, pursuant 
to section 47.30(c) of the Rules of Practice (7 CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, Elizondo Bros. Produce, Inc., is a Texas cor- 
poration, whose last known mailing address is 3102 Produce Row, 
Houston, Texas 77023. 


2. Pursuant to the licensing provisions of the Act, license No. 
750618 was issued to respondent on October 24, 1974, presently is 
in effect and next is subject to renewal on or before October 24, 
1975. 


3. As set forth more fully in paragraph 3 of the complaint, 
during the period November, 1974 through February, 1975, re- 
spondent purchased and accepted in interstate and foreign com- 
merce from 17 sellers 65 lots of fruits and vegetables, all being 
perishable agricultural commodities, but failed to make full pay- 
ment promptly of the agreed purchased prices to the sellers in a 
total amount of $77,745.75. 


4. As set forth more fully in paragraph 4 of the complaint, rep- 
arations awards were issued against respondent with respect to 
transaction numbers 1, 2, 40, 58, 62, 64 and 65, as set forth in 
paragraph 3 of the complaint. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with 
respect to the 65 transactions set forth in Finding of Fact No. 3 
and paragraph 3 of the complaint, constitute willful, repeated, 
and flagrant violations of section 2 of the Act (7 U.S.C. 499b), for 
which the Order below is issued. 
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ORDER 


Respondent’s license is revoked. 


This Decision shall become final on the 35th day after service 
hereof. 


This Order shall take effect on the 11th day after this Decision 
becomes final.* 


Copies hereof shall be served upon the parties. 


(No. 16,858) 


In re Grant Propuce Co., Inc. PACA Docket No. 2-3834. De- 
cided October 23, 1975. 


Flagrant and repeated violations — failure to pay promptly and in full — 
Sanction 


Where respondent violated the Act, flagrantly and repeatedly and wilfully as 
found herein, respondent's license as a registrant under the Act is revoked. 


Dennis Becker, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 as amended (7 U.S.C. 499a et seq.) 
(‘‘Act’’), instituted by a complaint filed on July 29, 1975, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in 
the Complaint that during the period September, 1974 through 
January, 1975, respondent purchased, received in interstate or 
foreign commerce, and accepted 144 lots of fruits and vegetables, 
all being perishable agricultural commodities, but failed to make 
full promptly of the agreed or adjusted purchase prices to the 50 
sellers involved in the amount of $344,013.77. 


*The Decision and Order became final December 17, 1975. — Ed. 





GRANT PRODUCE CO. 1907 
Cite as 34 A.D. 1906 


A copy of the Complaint was served upon respondent on 
August 1, 1975, which Complaint has not been answered. The 
time for filing an answer having run, and upon the motion of the 
complainant for the issuance of a Default Order, the following 
Decision and Order is issued without further investigation or 
hearing, pursuant to section 47.30(c) of the Rules of Practice (7 
CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, Grant Produce Co., Inc., is a Florida corpora- 
tion, whose mailing address is 1930 NW 23rd Street, Miami, 
Florida 33124. 


2. Pursuant to the licensing provisions of the Act, license No. 
750174 was issued to respondent on August 2, 1974. This license 
was subject to renewal on or before August 2, 1975. However, 
such license was automatically suspended on April 11, 1975, 
pursuant to the provisions of section 7 of the Act (7 U.S.C. 499g), 
when respondent failed to satisfy a reparation award issued 
March 6, 1975, in PACA Docket No. 2-3625. 


3. As set forth more fully in paragraph 3 of the Complaint, 
during the period September, 1974 through January, 1975, re- 
spondent purchased, received in interstate or foreign commerce, 
and accepted 144 lots of fruits and vegetables, all being perishable 
agricultural commodities, but failed to make full payment 
promptly of the agreed adjusted purchase prices to the 50 sellers 
thereof in a total amount of $344,013.77. 


4. As more fully set forth in paragrpah 4 of the Complaint, a 
number of the sellers involved in the transactions set forth in 
paragraph 3 of the Complaint filed formal reparation complaints 
against respondent. In due course, the Judicial Officer of the 
United States Department of Agriculture issued reparation award 
against respondent with respect to a number of the transactions. 
Such awards have not been satisfied. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with 
respect to the 144 transactions set forth in Finding of Fact No. 3 
and paragrpah 3 of the Complaint, constitute wilful, repeated, 
and flagrant violations of section 2 of the Act (7 U.S.C. 499b), for 
which the Order below is issued. 
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ORDER 


Respondent’s license is revoked. 


This Decision shall become final on the 35th day after service 
hereof. 


This Order shall take effect on the 11th day after this Decision 
becomes final.* 


Copies hereof shall be served upon the parties. 


(No. 16,859) 


In re JARSON & RaAmBorr Co., Inc. PACA Docket No. 2-3833. 
Decided November 26, 1975. 


Unjust practices — failure to account truly and correctly, failure to pay bro- 
kerage fees, and to pay net proceeds in full — Flagrant and repeated violations 
— Sanction 


Where respondent wilfully, flagrantly and repeatedly violated § 2 of the Act in 
false and incorrect accountings, failure to pay brokerage fee, purchase prices 
and net proceeds as found herein, respondent’s license as a registrant under 
the Act is revoked. 


Dennis Becker, for complainant. 
Wallace N. Handler, Southfield, Mich., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
(“‘Act’’), instituted by a complaint filed on July 24, 1975, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in 
the complaint that during August and September 1974, respond- 
ent received on consignment in interstate commerce four lots of 
yams, a perishable agricultural commodity, from Luke Martin, 
Bunkie, Louisiana, sold such yams and realized proceeds therefor, 


*The Decision and Order became final December 3, 1975. — Ed. 
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but failed truly and correctly to account and make full payment to 
the shipper of the net proceeds realized in the total amount of 
$1,068.64. It is further alleged in the complaint that during Sep- 
tember 1974, respondent received on consignment in interstate 
commerce 12 lots of fruit, all being perishable agricultural com- 
modities, from Driscoll Strawberry Associates, Inc., Watsonville, 
California, sold such fruit, realized proceeds therefor, verbally re- 
ported to the shipper the net proceeds realized, but failed to issue 
written account sales and further failed to make full payment to 
the shipper of the net proceeds realized in the amount of 
$26,402.35. It is further alleged in the complaint that during 
August and September 1974, respondent received on consignment 
in interstate and foreign commerce 17 lots of fruit and vegetables, 
all being perishable agricultural commodities, from 6 shipers 
thereof, sold such commodities and realized proceeds therefor, but 
failed to make full payment thereof to the shippers of the net 
proceeds realized in the total amount of $31,418.38. It was also 
alleged in the complaint that during the period of May 1974 
through September 1974, respondent purchased and accepted in 
interstate commerce 63 lots of fruit and vegetables, all being 
perishable agricultural commodities, from 16 sellers thereof, but 
failed to make full payment of the agreed purchase prices to the 
sellers in the total amount of $193,799.38. Finally, it is alleged 
that during September, 1974 respondent failed to pay a broker, L. 
M. Lapidus Company, Salinas, California, a brokerage fee 
totaling $562.80, resulting from negotiations of the consignment 
of 9 lots of fruit and vegetables in interstate commerce. The total 
amount due and unpaid shippers, sellers, and a broker, is alleged 
to be $253,251.55. 


A copy of the complaint was served upon respondent on July 
29, 1975, which complaint has not been answered. The time for 
filing an answer having run and upon the motion of the complain- 
ant for the issuance of a Default Order, a Decision and Order is 
issued without further investigation and hearing pursuant to sec- 
tion 47.30(c) of the Rules of Practice (7 CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, Jarson & Ramboff Co., Inc., is a Michigan 
corporation, whose last known mailing address is 7201 W. Fort 
Street, Detroit, Michigan 48209. 


2. Pursuant to the licensing provisions of the Act, license No. 
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143906 was issued to respondent on February 16, 1953, has been 
renewed annually thereafter, presently is in effect, and next is 
subject to renewal on or before February 26, 1976. 


3. As set forth more fully in paragraph 3 of the complaint, dur- 
ing August 1974 and September 1974, respondent received on 
consignment in interstate commerce 4 lots of yams, a perishable 
agricultural commodity, from Luke Martin Company, Bunkie, 
Louisiana, sold such yams and realized proceeds therefor, but 
failed truly and correctly to account and make full payment to the 
shipper the net proceeds realized in the total amount of $1,068.64. 


4. As set forth more fully in paragraph 4 of the complaint, dur- 
ing September, 1974, respondent received on consignment in 
interstate commerce 12 lots of fruit, all being perishable agricul- 
tural commodities, from Driscoll Strawberry Associates, Inc., 
Watsonville, California, sold such fruit, realized proceeds 
therefor, and verbally reported to the shipper the net proceeds 
realized, but failed to issue written accounts of sales, and failed to 
make full payment to the shipper of the net proceeds realized, 
totaling $26,402.35. 


5. As set forth more fully in paragraph 5 of the complaint, dur- 


ing August 1974 and September 1974, respondent received on 
consignment in interstate commerce 17 lots of fruit and vege- 
tables, all being perishable agricultural commodities, from 6 
shippers, sold such commodities and realized proceeds therefor, 
but failed to make full payment to the shippers thereof in the 
amount of $31,418.38. 


6. As set forth more fully in paragraph 6 of the complaint, dur- 
ing the period May 1974 through September 1974, respondent 
purchased and accepted in interstate commerce 63 lots of fruit and 
vegetables, all being perishable agricultural commodities, from 16 
sellers thereof, but failed to make full payment of the agreed pur- 
chase prices to the sellers thereof, totaling $193,799.38. 


7. As set forth more fully in paragrpah 7 of the complaint, dur- 
ing September, 1974, respondent failed to pay a broker, L. M. 
Lapidus Company, Salinas, California, the brokerage fee it had 
earned, in the amount of $562.80, for the negotiation of the con- 
signment of 9 lots of fruits and vegetables in interstate commerce. 


8. The total of all amounts due and unpaid shippers, sellers, 
and the broker, as set forth in paragraphs 3 through 7 above, and 
paragraph 3 through 7 of the complaint, is $253,251.55. 





GULF +WESTERN FD. PROD. CO. v. PREVOR-MAYSOHN INT’NL. 1911 
Cite as 34 A.D. 1911 


9. On October 10, 1974, respondent, under the name Jarson & 
Ramboff, Inc., a/k/a Jarson & Ramboff Co., Inc., initiated 
proceedings for an arrangement under Chapter XI of the Bank- 
ruptcy Act, in the United States District Court for the Eastern 
District of Michigan. Subsequently, on May 30, 1975, respondent 
was adjudicated a bankrupt. 


CONCLUSION 


Respondents’ failure to account truly and correctly and make 
full payment promptly of the net proceeds realized from consign- 
ment transactions; failing to make full payment promptly of the 
agreed purchase prices for purchase transactions, and failing to 
make full payment promptly of the brokerage fee earned, as set 
forth in Finding of Fact 3 through 8 above, and paragraphs 3 
through 7 of the complaint, constitute wilful, repeated, and fla- 
grant violations of section 2 of the Act (7 U.S.C. 499b), for which 
the Order below is issued. 


ORDER 


Respondent’s license is revoked. 


This Decision shall become final on the 35th day after service 
hereof. 


This Order shall take effect on the 11th day after this Decision 
becomes final.* 


Copies hereof shall be served upon the parties. 


(No. 16,860) 


GuLF+WeEsTERN Foop Propucts Company v. PREvor-MAYRSOHN 
INTERNATIONAL, INc. PACA Docket No. 2-3561. Decided 
December 11, 1975. 


Agency — established — Check — bank’s acceptance of constituting accord 
and satisfaction — Dismissal 


Where a bonafide dispute has been adequately proven herein, and complainant 
is bound by the bank’s acceptance of respondent’s check, which precludes 


*The Decision and Order became final November 26, 1975. — Ed. 
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any recovery of a balance claimed by complainant, the complaint is dis- 
missed. 


Theodore W. Herzog, Vero Beach, FLA, for complainant. 
Respondent pro se. 
Andrew Y. Stanton, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $15,234.50 in con- 
nection with three shipmentsof tomatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an an- 
swer thereto, denying liability to complainant. 


Although the amount claimed in the formal complaint exceeds 
$3,000, oral hearing was waived by the parties. Accordingly, the 
shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR 47.20) is applicable. Pursuant to such 
procedure complainant filed an opening statement and respondent 
filed an answering statement. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant is a Division of Gulf +Western Industries, 
Inc., a corporation whose address is P.O. Box 820, Vero Beach, 
Florida. 


2. Respondent is a corporation, Prevor-Mayrsohn Interna- 
tional, Inc., whose address is 126-130 N.Y.C. Terminal Market, 
Bronx, New York. At the time of the transaction herein, respond- 
ent was licensed under the Act. 


3. On or about December 26 to 28, 1973, complainant, by three 
oral contracts, sold to respondent a total of 3,450 304 boxes of 
green tomatoes, in containers, marked U.S. combination, at a 
total invoice price of $20,409.50, f.o.b. 


4. The contract was negotiated by Bull Frosteg, P.O. Box 856, 
Pompano Beach, Florida, acting as agent for complainant. 
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5. On or about December 26 to 28, 1973, from a loading point in 
the State of Florida, complainant shipped the quantity specified 
in the contract to San Juan, Puerto Rico, the agreed upon 
destination, via Jacksonville, Florida, in three separate ship- 
ments (hereinafter referred to by their invoice numbers; PT-172, 
PT-194, and PT-198). 


6. Federal inspections of each shipment, made at the loading 
point, found all to be free from defects, and to contain either an 
acceptable level of decay, or none at all. 


7. Upon arrival of the shipments in Puerto Rico, Federal in- 
spections were made. 


Inspection Certificate No. 27245, covering the January 2, 1974 
inspection of PT-172, shows in pertinent part: 


“Condition: Average approximately 40% green and breaking, 15 % 
turning and pink, 10 % light red. Range 14 to 26 % average 18 % damage 
by water soaked areas characteristic of chilling damage. Range 12 to 40 % 
average 26% damage by numerous sunken areas occurring over the 
shoulders. Range 22 to 42 % average 34 % Decay, Grade Mold Rot in ad- 
vanced stages.”’ 4 


Inspection Certificate No. 27257, covering the January 10, 1974 
inspection of PT-198, shows in pertinent part: 


“Condition: Average approximately 50% green and breaking, 30 % 
turning and pink, 5 % light red. Range 10 to 52 % average 27 % damage by 
mumerous sunken discolored areas scattered over fruit surface. Range 2 to 
26 % average 12 % damage water soaked translucent areas. Range 2 to 
22 % average 13 % decay. Gray Mold Rot in early stages.”’ 


Inspection Certificate No. 27258, covering the January 10, 1974 
inspection of PT-194, shows in pertinent part: 


“Condition: Average approximately 45% green and breaking, 25 % 
turning and pink, 15 % light red and red. Range 6 to 26 % average 17 % 
damage by numerous sunken discolored areas scattered over fruit surface. 
Range 5 to 14 % average 7 % damage by water soaked translucent areas. 
Range 2 to 14 % average 8 % dacay Gray Mold Rot in early stages.”’ 


Subsequent inspection (No. 27272) of PT-194, five days later, 
found in pertinent part: 


“Condition: Average approximately 45 % green, 10% turning to pink, 
10 % light red to red. Decay ranges 26 to 40 % per sample average. 34 % 
Gray Mold Rot mostly advanced, some in early stages.”’ 


8. On January 9, 15, and 18, 1974, respondent obtained Fed- 
eral Dumping Certificates for PT-172, Pt-198, and PT-194 respec- 
tively, covering 2,240 of the 3,450 boxes. 
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9. In a letter dated January 30, 1974, addressed to Bull 
Frosteg, respondent wrote as follows, in relevant part: 


“You gave us 5 bad loads of tomatoes. One load was fair and 4 were really 
worthless . . . Because we realize the high cost to grade and pack tomatoes 
and believe you too were unaware of inherent vice in these tomatoes, we are 
sending you with this letter an additional check for $3,450 representing $1 
per carton as full and final payment of the remaining three invoices name- 
ly, PT-172, PT-194 and PT-198. This payment is a complete loss to us 
since these tomatoes didn’t cover the shipping costs . . . If you insist on 
settling this in Washington then you would not be entitled to this check as 
these 3 loads represent an out-of-pocket loss to us.”’ 


Enclosed with the letter was respondent’s check No. 4149 made 
out to complainant for $3,450. In the upper left hand corner was 
printed the words ‘‘BY ENDORSEMENT THIS CHECK IS 
ACCEPTED IN FULL PAYMENT OF THE FOLLOWING AC. 
COUNT”. Below this was written, under a list of the invoice num- 
bers, the words “‘in full’. 


10. Respondent’s correspondence of January 30, 1974, was sent 
to P.O. Box 4003, Miami, Florida 33101, the address printed on 
the invoices under the heading ‘‘Invoice, Gulf +Western Food 
Products Company, Produce Division’’. This P.O. Box had been 
established by the First National Bank of Miami pursuant to an 
agreement with complainant, to serve as a clearing point for 
checks payable to Gulf +Western. Part of the agreement was that 
checks bearing the notation ‘payment in full’’ were not to be 
deposited, but sent directly to respondent’s office in Fort Pierce, 
Florida (Report of Investigation, Exhibit No. 5E p. 3). The bank 
cashed respondent’s check in violation of this agreement. 


11. Complainant filed a formal complaint on May 9, 1974, within 
nine months after the alleged cause of action herein accrued. 


CONCLUSIONS 


The parties agree that on or about December 26 to 28, 1973, 
they contracted for the purchase and sale of three shipments of 
tomatoes as set forth in Finding of Fact No. 3. Although respond- 
ent admits receiving the goods at the contract destination, it 
denies that they complied with the terms of the contract. It claims 
that the results of the Federal inspections demonstrate that the 
tomatoes were inherently defective, which lead to the eventual 
dumping of 2,240 boxes. Respondent asserts further that the 
receipt and cashing of its check, drawn in complainant’s favor for 
$3,450, under the circumstances set forth in Findings of Fact No. 
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9 and No. 10, constituted an accord and satisfaction, relieving re- 
spondent of any additional liability. 


Complainant contends that the January 10, 1974 inspection of 
PT-198 and the January 10, 1974 and January 15, 1974 inspec- 
tions of PT-194 took place too long after the date of shipping to 
carry any substantial weight. Complainant also denies reaching 
an accord and satisfaction, claiming that the check was cashed by 
the First National Bank of Miami in violation of the agreement 
between the bank and Gulf +Western. Therefore, complainant 
asserts that it never had a meeting of the minds with respondent, 
exhibiting their mutual intent that certain alterations be made in 
the existing contract, a necessary prerequisite for the existence of 
an accord and satisfaction. 


Where there is a bona fide dispute between the buyer and the 
seller as to the amount due for produce sold, and the buyer sends 
the seller a check for less than the contract price, clearly indi- 
cating that the check is tendered in full settlement, the seller’s ac- 
ceptance of the check constitutes an accord and satisfaction. In 
order for there to be a bona fide dispute, the buyer has the burden 
of proving, by a preponderance of the evidence, that there is some 
justification in his contention and that he is not arbitrarily re- 
fusing to pay a just indebtedness. Andrew S. Chauvin & Sons v. 
W. A. Spector, Inc., 30 A.D. 533. It is clear that the existance of 
a bona fide dispute has been adequately proven. 


Whether complainant is bound by the bank’s acceptance of re- 
spondent’s check depends on the scope of the bank’s apparent au- 
thority. Apparent authority is defined as ‘‘authority ‘which, 
though not actually granted, the principal knowingly permits the 
agent to exercise, or which he holds the agent out as possessing. 
It is the acts and conduct of the principal, and not those of the 
agent, that must be relied upon to show the agency.’ Nash- 
DeCamp Company v. S. Albertson Company, Inc., 13 A.D. 283 
(1954).’”’ Martin Produce, Inc. v. C. Basil Company, Inc., 30 A.D. 
836 (1971). Complainant, by printing on its invoices the address 
of the bank under its own company name, held out the bank as 
possessing the necessary authority to receive and accept checks. 
Hence, acceptance of respondent’s check by the Bank bound com- 
plainant to the terms of the proposed accord and satisfaction, pre- 
cluding any recovery of the balance claimed. Accordingly the 
complaint should be dismissed. 
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ORDER 


The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 16,861) 


ALBERT Hornunc v. Meaa, Inc. PACA Docket No. 2-3986. De- 
cided December 11, 1975. 


Order of default 


This order is issued in accordance with the facts and circumstances as set forth 
herein. 


Eddie G. Kopperud, Grafton, N.D., for Complainant. 
Ted G. Maragos, Grand Forks, N.D., for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion in the amount of $151,568 against respondent in ccnnection 
with the sale of 64 loads of potatoes by complainant to respondent 
in the course of interstate commerce. A copy of the formal com- 
plaint was served upon respondent on October 16, 1975. Subse- 
quently a response was received from Mr. Ted G. Maragos, an of- 
ficer of the corporation and also its attorney and registered agent 
for service of process. Such response did not qualify as an answer 
and respondent by letter of October 29, 1975, was given until 
November 14, 1975, in which to file a proper answer. On Novem- 
ber 14, 1975, a document in answer form was received by the Fruit 
and Vegetable Division. However, the document which stated 
that it was submitted by Ted Maragos was not dated or signed. 
On November 19, 1975, the unsigned document, apparently sub- 
mitted by Ted Maragos, was returned to him with a request that 
it be signed and verified. A copy of the document was sent on the 
same day to the attorney for the complainant who was advised 
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that unless complainant objected thereto it would be considered 
an adequate answer to the complaint. Subsequently on November 
24, 1975, the identical document was again received by the Fruit 
and Vegetable Division unsigned in an envelope bearing the 
return address of Ted Maragos. On December 1, 1975, complain- 
ant’s attorney filed with the Fruit and Vegetable Division, com- 
plainant’s objection to the unsigned document being received as 
an answer in this proceeding. Complainant requested that the re- 
spondent be considered in default. 


Section 47.8 of the Rules of Practice (7 CFR 47.8) provides for 
the filing of an answer “signed by the respondent or his 
attorney’’. Respondent has been given every opportunity in this 
proceeding to file a proper answer but has failed to do so. Such 
failure constitutes an admission of the facts alleged in the com- 
plaint. The issuance of an order without further procedure is 
appropriate pursuant to section 47.8(d) of the Rules of Practice (7 
CFR 47.8(d)). 


Complainant, Albert Hornung, is an individual whose address 
is Walhalla, North Dakota. Respondent Mega, Inc., is a corpora- 
tion whose address is 915 Shakespeare Road, Grand Forks, North 
Dakota. At the time of the transactions involved herein, respond- 
ent Mega, Inc., was not licensed under the Act, but was operating 
subject to license. The facts alleged in the formal complaint are 
hereby adopted as findings of fact of this order and constitute vio- 
lations by respondent of section 2 of the Act (7 U.S.C. 499b). Ac- 
cordingly, within 30 days from the date of this order, respondent 
shall pay to complainant $151,568, the amount of damages to 
which complainant is entitled as a result of the violations found 
herein, with interest thereon at the rate of 8 percent per annum 
from June 1, 1975, until paid. 


Copies hereof shall be served upon the parties. 


(No. 16,862) 


In re Lupwic Casca. PACA Docket No. 2-3734. Decided De- 
cember 15, 1975. 


Issues — not the same as in the settlement proceeding — Burden of proof — 
sustained by complainant — Consignment transactions — violations of trust 
in — Corporate veil — no basis for piercing of — Application for license denied 
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Where respondent is found to be unfit to do business under the Act due to prior 
flagrant and repeated violations thereof as set forth herein, respondent’s 
application for a license under the Act is denied. 


Merwin Kaye, for complainant. 
Arthur Slavin, New York, N.Y., for respondent. 
John A. Campbell, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This proceeding was instituted on May 8, 1975, by the filing of 
a ‘‘Notice to Show Cause”’ why respondent Ludwig Casca’s appli- 
cation for the issuance of a license under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
should not be denied. Respondent’s application for the license had 
been filed on April 12, 1975. On May 30, 1975, respondent filed his 
answer. 


An oral hearing was held before Acting Chief Administrative 
Law Judge John A. Campbell in Washington, D.C., on June 5, 
1975. Dennis Becker, Esq., Office of the General Counsel, United 
States Department of Agriculture, Washington, D.C., repre- 
sented complainant. Arthur Slavin, Esq., Slavin and Hersch, 
New York, New York, represented respondent. 


Judge Campbell issued an Initial Decision and Order on 
October 1, 1975, in which he found that a license to do business as 
a commission merchant, dealer, or broker under the Act should be 
issued to the respondent Ludwig Casca. The basis for Judge 
Campbell’s decision is that the violations relevant to this pro- 
ceeding were committed by National Produce Company of Miami, 
Inc.; that respondent Ludwig Casca was solely responsible for all 
of such violations by National Produce Company; and that a con- 
sent settlement had been reached with National under which the 
corporation made full restitution to 47 shippers in the amount of 
$48,367.30 and consented to a suspension of its license under the 
Act for a 45-day period. In view of that settlement of the action 
against National Produce Company, Judge Campbell held that to 
“withhold the issuance of a license [to respondent Ludwig 
Casca ], we believe, in the circumstances of this case, would be 
arbitrary, capricious and an abuse of discretion”’ (Initial Decision, 
p. 8). 


Judge Campbell further stated (Initial Decision, p. 12): 
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We can see why the complainant would seek to withhold the issuance of a 
license to respondent because of his past involvement in violations of the 
Act. However the past violations have been settled and we see no justifica- 
tion in withholding a license for administrative convenience based on the 
assumption that respondent will repeat such acts. Ohio Bell Tel. Co. uv. 
Comm’m, 301 U.S. 292, 304-305. Reference to citations in footnote 2, 
supra., leave no doubt that respondent acknowledged his past violations of 
the Act. Having recognized his past violations and suffering their conse- 
quences, we believe further action to withhold the issuance of a license 
would not be justified. Certainly if respondent violates the Act again, 
adequate remedy is available to complainant to sanction respondent. (Sec. 
8 of the Act — 7 U.S.C. 499h) 


An appeal was filed by complainant to the Judicial Officer on 
October 24, 1975. The Judicial Officer has final administrative 
authority to decide the Department’s cases subject to the Admin- 
istrative Procedure Act (37 F.R. 28475; 38 F.R. 10795).' Oral 
argument before the Judicial Officer was held on December 5, 
1975. 


RELEVANT STATUTORY PROVISIONS 


The following are the relevant provisions of the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.): 


§ 499b. Unfair conduct. 


It shall be unalwful in or in connection with any transaction in interstate 
or foreign commerce— 


*e ** 


(4) For any commission merchant, dealer, or broker to make, for a 
fradulent purpose, any false or misleading statement in connection with 
any transaction involving any perishable agricultural commodity which is 
received in interstate or foreign commerce by such commission merchant, 
or bought or sold, or contracted to be bought, sold, or consigned, in such 
commerce by such dealer, or the purchase or sale of which in such com- 
merce is negotiated by such broker; or to fail or refuse truly and correctly 
to account and make full payment promptly in respect of any transaction 
in any such commodity to the person with whom such transaction is had; 
or to fail, without reasonable cause, to perform any specification or duty, 


1. The Office of Judicial Officer is a career position established pursuant to the 
Act of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 
(5 U.S.C. 1970 ed., Appendix, p. 550). The Department’s first Judicial Officer 
held the office from 1942 to 1972. The present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation 
relating to appeals from the decisions of the prior Judicial Officer; and 8 years as 
administrator of the Packers and Stockyards Act regulatory program). 
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express or implied, arising out of any undertaking in connection with any 
such transaction. 


§ 499d. Issuance of license. 
(a) Authority to do business; termination; renewal. 


Whenever an applicant has paid the prescribed fee the Secretary, except 
as provided elsewhere in this chapter, shall issue to such applicant a 
license, which shall entitle the licensee to do business as a commission 
merchant and/or dealer and/or broker unless and until it is suspended or 
revoked by the Secretary in accordance with the provisions of this chapter, 
or is automatically suspended under section 499g(d) of this title, but said 
license shall automatically terminate on any anniversary date thereof 
unless the annual fee has been paid: Provided, That notice of the necessity 
of paying the annual fee shall be mailed at least thirty days before the 
anniversary date: Provided, further, That if the annual fee is not paid by 
the anniversary date the licensee may obtain a renewal of that license at 
any time within thirty days by paying the fee provided in section 499c(b) of 
this title, plus $5, which shall be deposited in the Perishable Agricultural 
Commodities Act fund provided for by section 499c(b) of this title: And 
provided further, That the license of any licensee shall terminate upon said 
licensee, or in case the licensee is a partnership, any partner, being dis- 
charged as a bankrupt. 


(b) Refusal of license; grounds. 


The Secretary shall refuse to issue a license to an applicant if he finds 
that the applicant, or any person responsiblity connected with the 
applicant, is a person who, or is or was responsibly connected with a 
person who— 


(A) has had his license revoked under the provisions of section 499h of 


this title within two years prior to the date of the application or whose 
license is currently under suspension; 


(B) within two years prior to the date of application has been found 
after notice and opportunity for hearing to have committed any flagrant or 
repeated violation of section 499b of this title, but this provision shall not 
apply to any case in which the license of the person found to have com- 
mitted such violation was suspended and the suspension period has 
expired or is not in effect; 


(C) within two years prior to the date of the application, has been 
found guilty in a Federal court of having violated the provisions of section 
491 to 497 of this title, relating to the prevention of destruction and 
dumping of farm produce; or 


(D) has failed, except in the case of bankruptcy and subject to his 
right of appeal under section 499g(c) of this title, to pay any reparation 
order issued against him within two years prior to the date of the applica- 
tion. 


(c) Issuance of license upon furnishing bond; issuance after three years 
without bond; effect of termination of bond; increase or decrease in 
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amount; payment of increase. 


An applicant ineligible for a license by reason of the provisions of sub- 
section (b) of this section may, upon the expiration of the two-year period 
applicable to him, be issued a license by the Secretary if such applicant 
furnishes a surety bond in the form and amount satisfactory to the Secre- 
tary as assurance that his business will be conducted in accordance with 
this chapter and that he will pay all reparation orders which may be issued 
against him in connection with transactions occurring within four years 
following the issuance of the license, subject to his right of appeal under 
section 499g(c) of this title. In the event such applicant does not furnish 
such a surety bond, the Secretary shall not issue a license to him until 
three years have elapsed after the date of the applicable order of the Secre- 
tary or decision of the court on appeal. If the surety bond so furnished is 
terminated for any reason without the approval of the Secretary the license 
shall be automatically canceled as of the date of such termination and no 
new license shall be issued to such person during the four-year period with- 
out a new surety bond covering the remainder of such period. The Secre- 
tary, based on changes in the nature and volume of business conducted by 
a bonded licensee, may require an increase or authorize a reduction in the 
amount of the bond. A bonded licensee who is notified by the Secretary to 
provide a bond in an increased amount shall do so within a reasonable time 
to be specified by the Secretary, and upon failure of the licensee to provide 
such bond his license shall be automatically suspended until such bond is 
provided. 


(d) Withholding. license pending investigation. 


The Secretary may withhold the issuance of a license to an applicant, for 
a period not to exceed thirty days pending an investigation, for the 
purpose of determining (a) whether the applicant is unfit to engage in the 
business of a commission merchant, dealer, or broker because the 
applicant, or in case the applicant is a partnership, any general partner, or 
in case the applicant is a corporation, any officer or holder of more than 10 
per centum of the stock, prior to the date of the filing of the application 
engaged in any practice of the character prohibited by this chapter or was 
convicted of a felony in any State or Federal court, or (b) whether the 
application contains any materially false or misleading statement or in- 
volves any misrepresentation, concealment, or withholding of facts re- 
specting any violation of the chapter by any officer, agent, or employee of 
the applicant. If after investigation the Secretary believes that the 
applicant should be refused a license, the applicant shall be given an op- 
portunity for hearing within sixty days from the date of the application to 
show cause why the license should not be refused. If after the hearing the 
Secretary finds that the applicant is unfit to engage in the business of a 
commission merchant, dealer, or broker because the applicant, or in case 
the applicant is a partnership, any general partner, or in case the applicant 
is a corporation, any officer or holder or more than 10 per centum of the 
stock, prior to the date of the filing of the application engaged in any 
practice of the character prohibited by this chapter or was convicted of a 
felony in any State or Federal court, or because the application contains a 
materially false or misleading statement made by the applicant or by its 
representative on its behalf, or involves a misrepresentation, concealment, 
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or withholding of facts respecting any violation of the chapter by any 
officer, agent, or employee, the Secretary may refuse to issue a license to 
the applicant. 


eee e 


§ 499h. Grounds for suspension or revocation of license. 
(a) Authority of Secretary. 


Whenever (a) the Secretary determines, as provided in section 499f of 
this title, that any commission merchant, dealer, or broker has violated 
any of the provisions of section 499b of this title, or (b) any commission 
merchant, dealer, or broker has been found guilty in a Federal court of 
having violated section 499n(b) of this title, the Secretary may publish the 
facts and circumstances of such violation and/or, by order, suspend the 
license of such offender for a period not to exceed ninety days, except that, 
if the violation is flagrant or repeated, the Secretary may, by order, revoke 
the license of the offender; 


(b) Unlawful employment of certain persons; restrictions; bond assuring 
compliance; approval of employment without bond; change in amount of 
bond; payment of increased amount; penalties. 


Except with the approval of the Secretary, no licensee shall employ any 
person, or any person who is or has been responsibly connected with any 
person — 


(1) whose license has been revoked or is currently suspended by order 
of the Secretary. 


(2) who has been found after notice and opportunity for hearing to 
have committed any flagrant or repeated violation of section 499b of this 
title, but this provision shall not apply to any case in which the license of 
the person found to have committed such violation was suspended and the 
suspension period has expired or is not in effect; or 


(3) against whom there is an unpaid reparation award issued within 
two years, subject to his right of appeal under section 499g(c) of this title. 


The Secretary may approve such employment at any time following 
nonpayment of a reparation award, or after one year following the 
revocation or finding of flagrant or repeated violation of section -499b of 
this title, if the licensee furnishes and maintains a surety bond in form and 
amount satisfactory to the Secretary as assurance that such licensee’s 
business will be conducted in accordance with this chapter and that the 
licensee will pay all reparation awards, subject to its right of appeal under 
section 499g(c) of this title, which may be issued against it in connection 
with transactions occurring within four years following the approval. The 
Secretary may approve employment without a surety bond after the 
expiration of two years from the effective date of the applicable dis- 
ciplinary order. The Secretary, based on changes in the nature and volume 
of business conducted by the licensee, may require an increase or authorize 
a reduction in the amount of the bond. A licensee who is notified by the 
Secretary to provide a bond in an increased amount shall do so within a 
reasonable time to be specified by the Secretary, and if the licensee fails to 
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do so the approval of employment shall automatically terminate. The 
Secretary may, after thirty days notice and an opportunity for a hearing, 
suspend or revoke the license of any licensee who, after the date given in 
such notice, continues to employ any person in violation of this section. 


FINDINGS OF FACT 


1. Respondent Ludwig (“‘Sonny”’) Casca is an individual who 
has a business address at 6410 Riviera Drive, Coral Gables, 
Florida. 


2. During the period January 1, 1972, through December 7, 
1972, respondent was Vice President, Treasurer and a Director of 
National Produce Company of Miami, Inc., a licensee under the 
Act. The corporation was then owned 100% by respondent's 
father, Angelo Casca, who was retired. Beginning December 8, 
1972, respondent was President, a Director and holder of 33-1/3 % 
of the stock of National Produce Company. The remainder of the 
stock was in a trust for the benefit of the respondent’s parents. 


3. During the period January 1972, through September 1973, 
National Produce Company received in interstate commerce, on 
consignment, 93 lots of fruits and vegetables, all being perishable 
agricultural commodities, from 47 shippers. A consignment 
transaction involves a fiduciary relationship under which the 
consignee receives and sells a commodity for the owner, con- 
signor. The revenues from the sale belong to the consignor, and 
are held in trust for him by the licensee. National Produce 
Company accepted on consignment and sold the 93 lots of fruits 
and vegetables, but failed to account truly and correctly, and 
make full payment promptly to the shippers the net proceeds 
realized in the sale of such commodities. National Produce 
Company underpaid such 47 shippers in the 93 transactions a 
total of $48,367.30. 


4. The respondent Ludwig Casca operated the National 
Produce Company during the period involved in the 93 violations 
referred to in Finding 3, supra. During such period, he was the 
corporation’s prime mover, and he was solely responsible for all of 
the corporate decisions, judgments and determinations affecting 
the transactions involved in such violations by National Produce 
Company. 


5. Most, at least, of the 93 violations referred to in Finding 3, 
supra, occurred because the respondent Ludwig Casca deliberate- 
ly and intentionally had National Produce Company underpay the 
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shippers. National Produce Company’s records were well kept in 
transactions not involving consignments, but its records as to 
consignment transactions were very incomplete. Upon receiving a 
shipment under consignment, National Produce Company did not 
assign lot numbers to the shipments, and lots were not identified 
on sales tickets as sales were made. The respondent Ludwig Casca 
kept the details of the consignment transactions in his head, and 
prepared from memory handwritten lists that he gave to Mr. 
Deutchman, Secretary-Treasurer and head of the accounting de- 
partment of National Produce Company, who then prepared the 
accountings from such handwritten lists. The respondent 
accepted full responsibility for everything that was done by Na- 
tional Produce Company, and he told Robert M. Grainger, an in- 
vestigator for complainant, that ‘“‘the account sales were prepared 
at my directions and as long as I am boss Jack [Deutchman] will 
keep books as I tell him’’ (Comp. Ex. 7, p. 7). 


6. National Produce Company had enjoyed an excellent 
reputation in the produce industry for nearly 40 years prior to the 
violations involved in this proceeding. 


7. On May 30, 1974, at the end of the complainant’s investiga- 
tion of the violations referred to above, Mr. Grainger met with 
several persons, including Angelo Casca, respondent’s father, 
who was previously the President and 100 % owner of the National 
Produce Company and who was still a half owner of the “‘Casca 
Trust,’’ which owned two-thirds of the stock of National Produce 
Company. At the meeting, Mr.Grainger fully explained to the 
elder Mr. Casca the nature of the violations committed by Na- 
tional Produce Company and the involvement of his son with re- 
spect to them. The elder Mr. Casca said that he had made a mis- 
take when he made his son manager of National Produce 
Company; that he spent a lifetime building a business and reputa- 
tion based on trust and confidence throughout the produce in- 
dustry and was very shaken to have this matter destroy all his 
efforts. At the meeting the elder Mr. Casca said that he would 
exercise closer control over the business in the future. He told Mr. 
Deutchman, the firm’s Secretary-Treasurer and head of the ac- 
counting department, who had been with the firm for 37 years, 
that hereafter records would be maintained adequately and 
accurately and that anyone in the company who failed to co- 
operate with him (Deutchman) would be automatically dis- 
charged. 


8. After lengthy negotiations between representatives of com- 
plainant and National Produce Company relating to the violations 
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of National Produce Company referred to in Finding 3, supra, in 
which National Produce Company was represented by Arthur 
Slavin, who now represents respondent Ludwig Casca, a consent 
settlement was reached with National Produce Company under 
which full restitution was made to the 47 shippers in the full 
amount of $48,367.30. It was agreed that an Order would be 
issued suspending National Produce Company’s license for 45 
days effective August 18, 1974. Accordingly, a complaint was 
signed against National Produce Company on July 2, 1974; a con- 
sent answer was signed on July 9, 1974; and a Decision and Order 
was issued by Chief Administrative Law Judge Harry S. McAlpin 
on July 26, 1974, in which National Produce Company was found 
to have committed wilful, repeated and flagrant violations of the 
Act, and its license was suspended for a period of 45 days, effec- 
tive August 18, 1974. 


9. At no time during any of the negotiations relating to the 
consent settlement reached with National Produce Company was 
there any discussion between any representative of complainant 
and the respondent, his attorney, or any other person involved 
with National Produce Company relating to whether or not a 
license would be issued to the respondent if he subsequently 


applied for such a license. 


10. The answer filed by National Produce Company in the con- 
sent settlement referred to in Finding 8, supra, was signed by 
Ludwig Casca as President of the corporation pursuant to a 
resolution adopted by the corporation’s Board of Directors. The 
consent answer stated that National Produce Company ‘‘consents 
to the issuance of a final order, with findings of fact and conclu- 
sions, based upon the allegations of the complaint herein, sus- 
pending the license issued to respondent [National Produce Com- 
pany | under the Perishable Agricultural Commodities Act, 1930, 
as amended, for 45 days.” 


Respondent’s attorney, Arthur Slavin, stated that in 
negotiating the consent settlement as to National Produce 
Company, the corporation waived defenses that it might have 
made in a long and protracted hearing. Mr. Slavin did not assert 
that National Produce Company would have been victorious if the 
matter had been litigated, but he asserted that a valuable right (to 
defend the action) had been waived to achieve a consent settle- 
ment. 


11. The complainant believed that a revocation of the license of 
National Produce Company was warranted because of the viola- 
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tions referred to in Finding 3, supra, but accepted a 45-day sus- 
pension inasmuch as full restitution was made to the shippers; a 
lengthy and costly hearing was avoided; and complainant 
believed that the respondent’s father, Angelo Casca, who had an 
excellent reputation in the produce business for many years prior 
to his retirement, would exercise more control over the business. 


12. On July 25, 1974, about three weeks prior to the effective 
date of the suspension of National Produce Company, the busi- 
ness, including the building, was sold to a new firm, Grant 
Produce. The respondent Ludwig Casca worked for the new firm 
until the date of the suspension of National Produce Company (he 
could not work for a licensee during the period of National’s sus- 
pension (7 U.S.C. 499h(b)(1)), and he agreed to work for the new 
firm for a maximum of two months after National’s suspension, 
for the purpose of acquainting the new owner with the area and 
the customers who were previously served by National Produce 
Company. After that, the respondent Ludwig Casca planned to 
live in North Carolina where he and another person were buying a 
small chain of Burger Chef Restaurants. The respondent planned 
to manage the Burger Chef Restaurants. However, the business 
of the firm which purchased National Produce Company was un- 
successful, and the Casca family were compelled to take back the 
building. As a result, the respondent Ludwig Casca applied for a 
license under the Act, which precipitated the present proceeding. 


13. The acts set forth in the Notice to Show Cause filed herein 
which allege that respondent is unfit to hold a license are identical 
with those acts which are recited in the Decision and Order of July 
26, 1974, involving the consent settlement as to National Produce 
Company. 


14. There is no allegation or evidence that respondent or Na- 
tional Produce Company have engaged in any practice of the 
character prohibited by the Act since the entry of the Decision 
and Order involving National Produce Company on July 26, 1974. 


15. By virtue of the facts set forth in Findings 3, 4 and 5, supra, 
the respondent Ludwig Casca is unfit to engage in the business of 
a commission merchant, dealer, or broker licensed under the Act. 


CONCLUSIONS 


The Act provides that if, after hearing, the Secretary ‘‘finds 
that the applicant [for a license] is unfit to engage in the busi- 
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ness of a commission merchant, dealer, or broker because the 
applicant * * * prior to the date of the filing of the application en- 
gaged in any practice of the character prohibited by this chapter 
*** the Secretary may refuse to issue a license to the applicant” 
(7 U.S.C. 499d(d)). 


Although the respondent’s answer in this Show Cause pro- 
ceeding denied that National Produce Company committed any 
violations of the Act, the respondent’s attorney made it plain at 
the hearing that he was not seriously challenging the fact that the 
alleged violations were actually committed by National Produce 
Company; and that respondent’s defense was solely a legal de- 
fense based on the prior settlement with National Produce 
Company. 


For example, respondent’s attorney stated at the outset of the 
hearing (Tr. 8-9): 


In accordance with the order to show cause, the acts alleged which make 
him unfit to hold a license are the very acts that were part of the prior 
proceeding. I think, Judge, that we are up against here more of a question 
of law than we are of fact. 


I think if we sat here that we probably could agree on every single fact 
that I have told you, and others that counsel for the Department may come 
up with. I don’t think that we are going to have a serious dispute as to any 
issue of fact. 


The question which is going to be presented here is this: Having entered 
into a deal, which is what it was; having gone through a proceeding, and 
received an adjudication, a legal adjudication; having complied with the 
terms of the judgment of that adjudication in full; there being no other vio- 
lations of any kind at any time prior or after the violations alleged in this 
order to show cause; those things being so; can the department now come 
up and question the fitness of license of a person that they permitted to 
stay in business in terms of their own prior judgment. 


Similarly, at the conclusion of the hearing, the respondent’s 
attorney stated (Tr. 150): 


I have not put my client on the stand because there is nothing that he can 
testify to. There is nothing that he will not admit that happened. It is in 
the record. It is a case of law. 


Mr. Becker, the attorney for the complainant, made it plain at 
the outset that the complainant was attacking the respondent 
Ludwig Casca’s character by proving that he deliberately violated 
his trust as a fiduciary by underpaying consignors. Mr. Becker 
stated (Tr. 25-27): 


MR. BECKER: The Consent Order is in an entirely different 
proceeding, which has a bearing on this proceeding, but which is not in this 
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proceeding. There is a distinction between National Produce Company of 
Miami, Inc., and Ludwig Casca. 


MR. SLAVIN: Judge, if it is the intention of the government, of the 
complainant here, that these allegations might be reproven here, then they 
are going to have to be proven by having each and every shipper come 
down here and testify and go through the whole proceeding. 


We cannot do it on the findings of their investigator. We cannot do it on 
the findings of the investigator. 


MR. BECKER: Your Honor, I specifically stated — 


MR. SLAVIN: We will agree, Judge, and I think for the purpose of this 
proceeding it is all that is required, we will concede that Mr. Casca, the re- 
spondent here, himself solely, was responsible for every decision made in 
connection with all of the alleged violations. 


JUDGE CAMPBELL: To me it would seem sufficient without 
reopening the prior proceeding. As Mr. Slavin said, we do have a decision 
in that matter. Now the stipulation would seem to be sufficient. 


MR. BECKER: Your Honor, the problem here, we are not trying to 
reprove the violations, but what we are showing here is the character of 
this individual, in effect, by showing the length to which he went in the 
commission of these violations, by showing the kind of violations it was. 


These were consignment transactions, and they were violations of trust, 
of fiduciary obligations, and that is an important aspect of our effort to 
deny the issuance of a license to this applicant. 


Remember that this is an individual applicant, and we are questioning 
whether he, as an individual, should be actively a licensee in the Perishable 
Agricultural Commodities industry. 


A lot of what Mr. Slavin says, we would accept, but there are still 
aspects of the transactions which we seek to prove. They go to the char- 
acter of the violations, and the character of the individual. That, after all, 
is what a notice to show cause proceeding is about. 


MR. SLAVIN: Come on, he did not kill anybody, and he did not shoot 
anybody. All he did, in effect, or what you charge he did, was to make false 
accountings, incorrect returns. Is that not so? Is there anything beyond 
that? 


MR. BECKER: That he did so deliberately. 


MR. SLAVIN: That is a matter that we stipulated. 
MR. BECKER: You will stipulate that he did it deliberately? 


MR. SLAVIN: No, I will not. It was stipulated in the other case, and it 
was based upon that stipulation that the settlement was arrived upon. 
Now you are going to reopen the matter. You are not going to be able to 
prove it through your investigator, and you are going to have to bring in 
every single shipper. 


MR. BECKER: We can put it on through the investigator, he carried on 
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the investigation. There are admissions. 
MR. SLAVIN: Let me just as you this — 


JUDGE CAMPBELL: Gentlemen, do you want all of this on the record? 
If you do, by all means. 


MR. BECKER: I think that it should be on the record. 


MR. SLAVIN: Judge, I would like to point out even more strongly the 


thrust of this whole thing is that there were inaccuracies, voluntary, 
deliberate, or otherwise, in the violations which were charged in the prior 
proceeding. 


There are inferences here that there is something horrendous at the back 
of this. Is there anything more serious than that that you are trying to 
bring out, something worse than those deliberate falsifications? 


MR. BECKER: That is exactly what we are trying to bring out, that 
there was a deliberate failure to account truly and correctly with respect to 
the consignment transactions by this individual. Now, if you stipulate to 
that — 


MR. SLAVIN: I don’t stipulate to that. 


The complainant proceeded to establish, through the testimony 
of Robert M. Grainger, who investigated the case, a prima facie 
case (see Findings 3, 4 and 5, supra) which compels me to infer 
that in at least most of the 93 violations referred to in Finding 3, 
supra, respondent Ludwig Casca deliberately and intentionally 
caused National Produce Company to underpay the shippers in 
the consignment transactions. 


To give the respondent the benefit of the doubt, it may be that 
in some instances the violations were not intentional; but in view 
of the large number of violations and the manner in which the re- 
spondent handled the consignment transactions, I infer that at 
least most of the violations resulted from the respondent’s inten- 
tional misconduct. 


The evidence giving rise to this inference is supported by the 
fact that the respondent Ludwig Casca was present at the hearing 
but did not testify or offer any evidence to rebut the evidence by 
complainant which established a prima facie case of respondent’s 
intentional misconduct. The respondent’s failure to testify, in the 
light of the serious evidence introduced against him by complain- 
ant, gives rise to the inference that his testimony, if offered, 
would have been adverse to himself. See Wigmore, Evidence (3rd 
ed. 1940), §§ 285-291; United States v. Di RE, 332 U.S. 581, 
593; Interstate Circuit v. United States, 306 U.S. 208, 225-227; 
Vajtauer v. Comm’r of Immigration, 273 U.S. 103, 111; 
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Bilokumsky v. Tod, 263 U.S. 149, «53-155; Kirby v. Tallmadge, 
160 U.S. 379, 383; International Union(UAW ) v. N.L.R.B., 459 
F.2d 1329, 1335-1348 (C.A.D.C.); Hoffmonv. C. I. R., 298 F.2d 
784, 788 (C.A. 3); Neidhoeferv. Automobile Ins. Co. of Hartford, 
Conn., 182 F.2d 269, 270-271 (C.A. 7); Mid-Continent Petroleum 
Corporation v. Keen, 157 F.2d 310, 315 (C.A. 8); Bowles v. 
Lentin, 151 F.2d 615, 619 (C.A. 7), certiorari denied, 327 U.S. 
805; National Labor Relations Board v. Remington Rand, Inc., 
94 F.2d 862, 867-868 (C.A. 2), certiorari denied, 304 U.S. 576; In 
re Sy B. Gaiber & Co., 31 Agriculture Decisions 474, 499 (1972). 
“It is certainly a maxim that all evidence is to be weighed ac- 
cording to the proof which it was in the power of one side to have 
produced and in the power of the other to have contradicted.” 
Lord Mansfield, in Blatch v. Archer, Cowp. 66, quoted with 
approval in Wigmore, Evidence (3rd ed. 1940), § 285. 


Since the respondent intentionally violated his trust in numer- 
ous consignment transactions involving large sums of money, I 
find that he is unfit to engage in business as a licensee under the 
Act. Cf., In re Harrisburg Daily Market, Inc., 20 Agriculture 
Decisions 955, 978 (1961), affirmed, 309 F.2d 646 (C.A.D.C.), 
certiorari denied, 372 U.S. 976. 


Judge Campbell could ‘‘see why the complainant would seek to 
withhold the issuance of a license to respondent because of his 
past involvement in violations of the Act’’ (Initial Decision, p. 
12), but he felt that it would be “arbitrary, capricious and an 
abuse of discretion’’ (Initial Decision, p. 8) to withhold a license to 
respondent in view of the settlement of the prior proceeding 
against National Produce Company. 


In reaching his decision, Judge Campbell ‘pierced the 
corporate veil’’, holding (Initial Decision, pp. 11-12): 


While it is true that respondent and National are two separate entities, 
respondent was president and was known at the time of the order by con- 
sent to be responsible for the violations of the corporation. To hold that the 
corporation-National (and not respondent) was the licensee against whom 
the prior disciplinary action was instituted, is not persuasive in view of re- 
cent holdings by the United States Court of Appeals for the District of 
Columbia and by the Judicial Officer which ‘‘disregarded the corporate 
fiction where its recognition would pervert the truth.” Carl N. Quinn v. 
Butz, 510 F.2d 748, 758-759 (CA DC, 1975). See also In re M. H. Produce 
Co., 34 A.D. 700, 745-746. 


In Quinn v. Butz, 510 F.2d 743, 756-760 (C.A.D.C.), cited by 
Judge Campbell in the preceding quotation, which arose under the 
Perishable Agricultural Commodities Act, the Department had 
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sent Quinn’s employer, a licensee under the Act, a letter advising 
that Quinn could not work for any licensee for one year because of 
the revocation of the license of a firm in which Quinn had pre- 
viously been an officer. Quinn defended on the ground that he was 
an officer in name only; that the corporation was actually owned 
and controlled by Mr. DeVita; and that he (Quinn) had nothing to 
do with the corporation’s violations leading to its license revoca- 
tion. The Department ruled, however, that under the statute, 
Quinn was automatically barred from employment for one year 
irrespective of the equities of the matter. In these circumstances, 
the Court held in the Quinn case that the corporate veil could be 
pierced to prevent injustice to an innocent person. 


In In re M. & H. Produce Co., 34 Agriculture Decisions 700 
(1975), appeal pending, the second case relied on by Judge Camp- 
bell, I “‘pierced the corporate veil’’ and held that a check kiting 
fraud engaged in by Mr. Hyman, who controlled the M. & H. 
Produce Co., a corporation wholly owned by his wife, was the ac- 
tion of the corporation, stating (34 Agriculture Decisions at 745- 
746): 


But even if the check kiting were not for the benefit of the respondent 
[corporation ], in the circumstances of this case (see Finding 2, supra), it 
is appropriate to pierce the corporate veil and to consider the actions of 
Martin Hyman as the actions of the respondent.?° As Mr. Hyman 
testified, ‘‘I had always considered I was M & H Produce Company” 
(Finding 2, supra). 


20. Electric Bond Co. v. Comm'n., 303 U.S. 419, 440; United States v. Lehigh 
Valley R.R. Co., 254 U.S. 255, 258-271; Ruidoso Racing Association, Inc. v. C. 
I. R., 476 F.2d 502, 506 (C.A. 10); Sebastopol Meat Company v. Secretary of 
Agriculture, 440 F.2d 983 (C.A. 9); Bruhn’s Freezer Meats v. United States De- 
partment of Agriculture, 438 F.2d 1332, 1343 (C.A. 8); Corn Products Refining 
Company v. Benson, 232 F.2d 554, 565 (C.A. 2); Dickey v. National Labor Re- 
lations Board, 217 F.2d 652, 653 (C.A. 6); United States v. Aycock-Lindsey 
Corp., 187 F.2d 117, 118-119 (C.A. 5); Mansfield Journal Co. v. Federal 
Commun. Com’n., 180 F.2d 28, 37 (C.A. D.C.); Atlantic Meat Co. v. 
Reconstruction Finance Corp., 155 F.2d 533, 533-535 (Emerg. C.A.), certiorari 
denied, 329 U.S. 737; Ohio Tank Car Co. v. Keith Ry Equipment Co., 148 F.2d 
4, 6-8 (C.A. 7), certiorari denied, 326 U.S. 730; Great Northern Co-op. Ass'n. v. 
Bowles, 146 F.2d 269, 271-273 (Emerg. C.A.); Alabama Power Co. v. McNinch, 
94 F.2d 601, 618 (C.A. D.C.); Nettles v. Rhett, 94 F.2d 42, 46-48 (C.A. 4); 
Metropolitan Holding Co. v. Snyder, 79 F.2d 263, 266-267 (C.A. 8); Munson S. 
S. Line v. Commissioner of Internal Revenue, 77 F.2d 849, 850-851 (C.A. 2); In 
re Louis Romoff, 31 Agriculture Decisions 158, 193-196 (1972); In re Central 
Coast Meats, 33 Agriculture Decisions 117, 177 (1974), appeal pending; Jn re 
Yasgur Farms, Inc., 33 Agriculture Decisions 389, 414-415 (1974); In re Harry 
C. Hardy, 33 Agriculture Decisions 1383, 1407 (1974). 
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To ‘‘carry out statutory objectives, it is frequently necessary to seek out 
and give weight to the identity and characteristics of the controlling 
officers and stockholders of a corporation.”” Mansfield Journal Co. v. Fed- 
eral Commun. Com’n, 180 F.2d 28, 37 (C.A. D.C.). In ‘determining 
liability to conform to a statutory standard of conduct, courts are practical 
and deal with realities; they ‘look through form to substance and examine 
the entire transaction’; they ‘pierce the corporate veil’ to determine where 
the moving force actually lies. Corporate entity is disregarded where not to 
do so will defeat public convenience * * *.’’ Great Northern Co-op. Assn. v. 
Bowles, 146 F.2d 269, 271 (Emerg. C.A.). 


The Quinn case and the M. & H. Produce Co. case relied on by 
Judge Campbell followed the traditional view that the corporate 
veil may be pierced when necessary to prevent injustice or the cir- 
cumvention of a regulatory statute. As stated in Bangor Punta 
Operations v. Bangor & A. R. Co., 417 U.S. 703, 713: 


Although a corporation and its shareholders are deemed separate 
entities for most purposes, the corporate form may be disregarded in the 
interests of justice where it is used to defeat an overriding public policy. 
New Colonial Ice Co. v. Helvering, 292 U.S. 435, 442 (1934); Chicago, M. 
& St. P. R. Co. v. Minneapolis Civic Assn., 247 U.S. 490, 501 (1918). In 
such cases, courts of equity, piercing all fictions and disguises, will deal 
with the substance of the action and not blindly adhere to the corporate 
form. 


“The existence of a separate corporate entity should not be per- 
mitted to frustrate the purpose of a federal regulatory statute — 
‘corporate entity may be disregarded when failure to do so would 
enable the corporate device to be used to circumvent a statute.’ ”’ 
Corn Products Refining Company v. Benson, 232 F.2d 554, 565 
(C.A. 2); see, also, In re Louis Romoff, 31 Agriculture Decisions 
158, 193-195 (1972). 


Merely because the corporate veil will be pierced for some pur- 
poses does not mean that it will be pierced for all purposes. 
Piercing the corporate veil is the exception — not the rule. As 
stated in Ohio Tank Car Co. v. Keith Ry Equipment Co., 148 F.2d 
4,6(C.A. 7), certiorari denied, 326 U.S. 730: 


Generally speaking, corporations do not lose their identity merely be- 
cause they are owned by the same stockholders, and have the same officers 
and occupy the same office rooms as other corporations. * * * However, 
they may merge their identities, under certain conditions, either partly or 
wholly, or they may retain them for certain purposes, and, at the same 
time, merge them for other purposes, when to retain them would circum- 
vent the plain and unambiguous intent of a prohibitory Congressional 
enactment. The general rule that a corporation and its stockholders are 
deemed separate entities is subject to the qualification that the separate 
identity may be disregarded in exceptional situations where it otherwise 
would present an obstacle to the due protection or enforcement of public or 
private rights. 
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The doctrine of piercing the corporate veil is a sword — not a 
shield. The doctrine enables the corporate veil to be disregarded to 
prevent injustice or the circumvention of a regulatory statute. 
But the doctrine should not be used to shield a wrongdoer from 
the consequences of his misconduct. 


As stated in N.L.R.B. v. Miller Trucking Service, Inc., 445 
F.2d 927, 930 (C.A. 10): 


The corporate entity will sometimes be pierced when it is used to evade 
legal responsibility, but it will not be pierced to protect it against its own 
wrongdoing. 


‘“‘While corporate entitles may be disregarded where they are 
made the implement for avoiding a clear legislative purpose, they 
will not be disregarded where those in control have deliberately 
adopted the corporate form in order to secure its advantages and 
where no violence to the legislative purpose is done by treating the 
corporate entity as a separate legal person.’ Schenley Corp. v. 
United States, 326 U.S. 432, 437. 


“(T]he ‘corporate veil’ cannot be removed merely to give a 
litigant an advantage at law when, in the absence of fraudulent 
allegations, the parties deal at arm’s length.’’ Wooddale, Inc. v. 
Fidelity and Deposit Co. of Maryland, 378 F.2d 627, 631 (C.A. 8). 


In the circumstances of this case, there is no basis for piercing 
the corporate veil in order to enable the respondent — a person 
who has been found unfit to hold a license under the Perishable 
Agricultural Commodities Act because of serious violations of his 
trust in numerous fiduciary transactions — to avoid the provi- 
sions of the remedial statute which would enable the Secretary to 
deny him a license. 


In view of the respondent Ludwig Casca’s past misconduct, if 
ever there was a case where a person should be denied a license, 
this is it. Hence, to pierce the corporate veil and to hold that the 
Department must grant a new license to Ludwig Casca as an in- 
dividual because the complainant previously settled violations 
with the National Produce Company would defeat the remedial 
purposes of this regulatory statute and would permit an obviously 
unfit person to enter the business as a new licensee. In the circum- 
stances, there is no basis whatever for piercing the corporate veil. 


But even if we were to pierce the corporate veil in this case, and 
hold that Ludwig Casca and National Produce Company are one 
and the same for the purposes of this proceeding, there was no 
agreement by the complainant in the settlement proceedings 
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relating to National Produce Company that an individual license 
would be issued to Ludwig Casca. That subject never came up 
during the settlement negotiations. In fact, there is nothing in the 
record to suggest that Ludwig Casca had any intention at that 
time of ever applying for a license as an individual. 


The record does not show when the decision was made to sell 
the National Produce Company. Prior to that decision, Ludwig 
Casca undoubtedly planned to continue in the produce business 
under the license of National Produce Company. After the 45-day 
suspension had expired, there was nothing the complainant could 
have done to National Produce Company based on the violations 
referred to in Finding 3, supra. The annual license renewal of Na- 
tional Produce Company and all other licenses is automatic, under 
the statute, upon payment of the annual fee (7 U.S.C. 499d(a)). 


After the National Produce Company business was sold, the re- 
spondent intended to move to North Carolina and become part- 
owner and manager of a chain of Burger Chef Restaurants. It was 
only because the transaction with the new purchaser of the busi- 
ness fell through that respondent decided to attempt to obtain a 
license under the Perishable Agricultural Commodities Act. 


Hence there is nothing to suggest that respondent discussed 
the question of his obtaining a license as an individual with any- 
one until after the settlement negotiations were completed and the 
Order issued against National Produce Company. 


In these circumstances, even if we were to pierce the corporate 
veil and regard Ludwig Casca and National Produce Company as 
one and the same, there was no agreement whatever made with 
anyone in the settlement proceedings with National Produce 
Company that a separate license would be issued to Ludwig 
Casca. Hence piercing the corporate veil would not support re- 
spondent’s view that he should be issued a license as an individ- 
ual. 


The issues involving the respondent Ludwig Casca in this 
proceeding are not the same as the issues involving the National 
Produce Company in the settlement proceeding, even if the cor- 
porate veil were pierced. In the settlement proceeding, although 
revocation of National Produce Company’s license was warranted, 
the complainant determined that it would serve the public interest 
to settle for a 45-day suspension since full restitution of 
$48,367.30 would be made to shippers; a time-consuming and 
costly administrative proceeding would be avoided; and the re- 
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spondent’s father, Angelo Casca, would supervise the respond- 
ent’s activities. 


But when the respondent Ludwig Casca is applying for his own 
license, there will be no one in his business to supervise his activi- 
ties; and the public will be dependent upon his honesty and 
integrity to fulfill his responsibilities under the Act. The com- 
plainant does not have a staff adequate to supervise closely dis- 
honest licensees. That is why the statute enables the Secretary to 
refuse to issue a license to a person who is found unfit to hold a 
license because he has been convicted of a felony, has engaged in 
any practice of the character prohibited by the Act, or has filed a 
false or misleading application. As stated in Pierce v. Securities 
and Exchange Commission, 239 F.2d 160, 163 (C.A. 9): 


Denial of registration is not to be regarded as a penalty imposed on the 
broker. To the contrary, it is but a means to protect the public interest. 

* * * The Commission is given the duty to protect the public. 

The respondent argues that the complainant knew as much 
about Ludwig Casca when it entered into the consent settlement 
as it now knows, and no subsequent violations have occurred. But 
the short answer to that argument is that when the consent settle- 
ment was negotiated, the complainant never intended to have 
Ludwig Casca operate as an individual licensee. Complainant was 
assured that respondent’s father, who enjoyed an excellent 
reputation for many years in the industry, would closely supervise 
the activities of Ludwig Casca. 


The complainant knew when it agreed to the 45-day consent 
settlement involving National Produce Company that there would 
be no restrictions under the Act precluding Ludwig Casca from 
working for National Produce Company after the 45-day suspen- 
sion period was over (Tr. 133-134; Resp. Ex. 14). But the com- 
plainant expected Ludwig Casca to be supervised by his father 
(Tr. 95-96, 142; Comp. Ex. 7, p. 7). 


The respondent urges that the complainant is precluded from 
refusing to issue a license to him as an individual under the 
doctrine of equitable estoppel. But since there was no discussion 
in the consent settlement negotiations as to whether Ludwig 
Casca would be granted a license in his individual capacity at 
some future time (in fact, Ludwig Casca at that time probably did 
not contemplate applying for a license as an individual), there is 
no basis in fact for applying the doctrine of equitable estoppel. 
Moreover, the doctrine of equitable estoppel does not apply 
against the Government acting in its sovereign capacity. In re M. 
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& H. Produce Co., 34 Agriculture Decisions 700, 760-761 (1975), 
appeal pending. 


The respondent also argues that the Secretary lacks statutory 
authority to refuse to issue a license to the respondent in view of 
the provisions of § 4d(b) of the Act, which state (7 U.S.C. 
499d(b)): 


The Secretary shall refuse to issue a license to an applicant if he finds 
that the applicant, or any person responsibility connected with the appli- 
cant, is a person who, or is or was responsibly connected with a person 
who— 


(A) has had his license revoked under the provisions of section 499h of 
this title within two years prior to the date of the application or whose 
license is currently under suspension; 


(B) within two years prior to the date of application has been found 
after notice and opportunity for hearing to have committed any flagrant or 
repeated violation of section 499b of this title, but this provision shall not 
apply to any case in which the license of the person found to have com- 
mitted such violation was suspended and the suspension period has ex- 
pired or is not in effect; 

There are two answers to the respondent’s argument. In the 
first place, the respondent Ludwig Casca has not had his license 


suspended previously and, therefore, this is not a case where the 


suspension period applicable to Ludwig Casca has expired. As 
shown above, there is no basis for piercing the corporate veil in 
this case. 


Moreover, the foregoing section states when the Secretary shall 
refuse to issue a license to an applicant. That section sets forth 
the mandatory provisions absolutely precluding the Secretary 
from issuing a license to an applicant. Section 4d(d) of the Act in- 
volved in this proceeding, on the other hand, is permissive; it sets 
forth the circumstances in which the Secretary may withhold the 
issuance of a license. There is no conflict between the two sec- 
tions. The mandatory refusal provisions in § 4d(b) are not 
relevant here; the permissive refusal provisions are squarely 
applicable. 


The complainant contends that under the permissive provisions 
of § 4d(d) involved in this case (7 U.S.C. 499d(d)), once the com- 
plainant carries the burden of proving that the applicant has en- 
gaged in a practice of the character prohibited by the Act, the re- 
spondent then has the burden proving that he is fit to engage in 
the business of a commission merchant, dealer, or broker. The 
statutory language supports the complainant’s contention. But 
see In re Allied Prod. Dist. Co., 15 Agriculture Decisions 673, 676 
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(1956). Specifically, the Act states that if ‘‘after investigation the 
Secretary believes that the applicant should be refused a license, 
the applicant shall be given an opportunity for hearing within 
sixty days from the date of the application to show cause why the 
license should not be refused’’ (emphasis supplied; 7 U.S.C. 
499d(d)). The Act does not state that the hearing is to show cause 
why the license should not be issued. But in this case, the re- 
spondent did not testify; and there is no evidence whatever in the 
record to controvert complainant’s evidence showing that the re- 
spondent is unfit to engage in business as a licensee. According- 
ly, the complainant satisfied the burden of proving that respond- 
ent is unfit to hold a license, even if the complainant had the 
burden of proof. 


For the foregoing reasons, the applicant Ludwig Casca should 
not be issued a license to do business as a commission merchant, 
dealer, or broker under the Perishable Agricultural Commodities 
Act. 


ORDER 


Respondent’s application for a license is denied. The facts and 
circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 16,863) 


Pet, Inc. v. Ro—EN OrcHArps. PACA Docket No. 2-3528. Decided 
December 15, 1975. 


Order amending prior order 
LeRoy W. Gudgeon, Chicago, IIl., for complainant. 


Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on November 14, 1975, awarding reparation to 
the complainant in the amount of $11,238.75 with interest. 
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Upon further consideration the order of November 14, 1975, is 
hereby amended by striking the first finding of fact and inserting 
in lieu thereof the following: 


“Complainant is a corporation, Pet, Inc., whose address is 
St. Louis, Missouri.” 


The reparation awarded in the order of November 14, 1975, as 
thus amended, shall be paid within thirty days from the date of 
this order. 


Copies hereof shall be served upon the parties. 


(No. 16,864) 


In re PARAMOUNT TomMATO AND Propuce, Inc. PACA Docket No. 
2-3877. Decided November 4, 1975. 


Purchase prices — failure to pay promptly and in full — wilful, flagrant and 
repeated violations — Sanction 


Where respondent purchased and accepted 32 lots of perishable agricultural 
commodities in commerce and failed to make full payment promptly there- 
for as found herein, respondent violated § 2 of the Act, wilfully, flagrantly 
and repeatedly. Respondent’s license as a registrant under the Act is re- 
voked. 


Dennis Becker, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on August 19, 1975, by the Di- 
rector, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. 


It is alleged in the complaint that during the period March 1974 
through March 1975 respondent purchased and accepted in inter- 
state commerce from 14 sellers, 32 lots of tomatoes and one lot of 
potatoes, all being perishable agricultural commodities, but failed 
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to make full payment promptly of the agreed purchase prices to 
the sellers in the total amount of $57,226.00. 


A copy of the complaint was served upon respondent on August 
23, 1975, which complaint has not been answered. The time for 
filing an answer having run, and upon the motion of the complain- 
ant for the issuance of a Default Order, the following Decision and 
Order is issued without further investigation or hearing, pursuant 
to section 47.30(c) of the Rules of Practice (7 CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, Paramount Tomato and Produce, Inc., is an 
Alabama corporation, whose last known mail address is 2511 
Third Street West, Birmingham, Alabama 35204. 


2. Pursuant to the licensing provisions of the Act, license No. 
711137 was issued to respondent on February 23, 1971, presently 
is in effect and is next subject to renewal on or before February 23, 
1976. 


3. As set forth more fully in the complaint, during the period 
March 1974 through March 1975, respondent purchased and 
accepted in interstate commerce from 14 sellers, 32 lots of 
tomatoes and one lot of potatoes, all being perishable agricultural 
commodities, but failed to make full payment promptly of the 
agreed purchase prices to the sellers in the total amount of 
$57,226.00. 


CONCLUSIONS 


Respondent’s faalure to make full payment promptly with 
respect to the 33 transactions, as set forth in Finding of Fact No. 
3 and paragraph 3 of the complaint, constitutes willful, repeated, 
and flagrant violations of section 2 of the Act (7 U.S.C. 499b), for 
which the Order below is issued. 


ORDER 


Respondent’s license is revoked. 


This Decision shall become final on the thirty-fifth day after 
service hereof. 


This Order shall take effect on the eleventh day after this Deci- 
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sion becomes final.* 


Copies hereof shall be served upon the parties. 


(No. 16,865) 


Mario SAIKHON v. RussELL-WaArRD Company, Inc. PACA Docket 
No. 2-3558. Decided December 17, 1975. 


Acceptance — by unloading — Contract — failure to prove breach of — 
Reparation 


Where respondent accepted the melons in issue and failed to sustain its burden of 
proving a breach of contract by complainant with resulting damages to re- 
spondent, respondent is liable to complainant for the amount of $2,498.17, 
as found herein, for which reparation is awarded. 


John R. Catlin, Newport Beach, CA, for complainant. 
Respondent pro se. 
Andrew Y. Stanton, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $2,498.17, in con- 
nection with a shipment of watermelons in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an an- 
swer thereto denying liability to complainant. 


Since the amount claimed as damages does not exceed $3,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure 
complainant was given an opportunity to file an opening state- 
ment, but declined to do so, and respondent filed an answering 
statement. Neither party filed a brief. 


*The Decision and Order became final December 15, 1975. — Ed. 
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FINDINGS OF FACT 


1. Complainant, Mario Saikhon, is an individual whose address 
is P.O. Box 55, Holtville, California. 


2. Respondent, Russell-Ward Co., Inc., is a corporation whose 
address is P.O. Box 24147, Seattle, Washington. At the time of 
the transaction involved herein, respondent was licensed under 
the Act. 


3. On or about June 21 and 22, 1974, in the course of interstate 
commerce, complainant, by oral contract, sold to respondent two 
truckloads of watermelons totalling 81,899 pounds at $137.50 per 
ton f.o.b. or $5,630.55. 


4. From a loading point within the State of California, com- 
plainant shipped to respondent on June 21, 1974, in a truck 
operated by J. K. Gunter, 41,454 pounds of watermelons net, for 
a total invoice price of $2,849.96, and on June 22, 1974, in a truck 
operated by Cisco-Chard, 40,445 pounds of watermelons net for a 
total invoice price of $2,780.59. 


5. When the shipments arrived on or about June 25, 1974, at 
the United Fruit and Produce Company Warehouse, in Seattle, 
Washington, respondent called complainant’s office, expressing 
dissatisfaction with the quality of the goods, and was advised to 
obtain a Federal inspection. 


6. Before an inspection was obtained, both trucks were 
partially unloaded at the United Fruit and Produce Company 
Warehouse. The J. K. Gunter truck, after a small percentage of 
its contents were unloaded, then proceeded to Everett, Washing- 
ton. 


7. The inspection at 2:30 p.m. on June 25, 1974, covered 4,400 
pounds, approximately ten percent of the amount of the J. K. 
Gunter shipment. The inspection showed, in pertinent part: 


“Condition: Stock not affected by condition defects is firm and fairly 
bright to bright appearance. Average 10 % damage including 6 % serious 
damage by scars. 12 % overripe. 4 % cracked or broken and 2 % damage by 
sunburn. Average 8% decay, chiefly Phytophthora Rot in advanced 
stages.” 

8. On that same date, at 8:30 p.m., an inspection at the United 
Fruit and Produce Company Warehouse of 19,800 pounds of 
watermelons, approximately 49 percent of the amount of the 
Cisco-Chard load, showed in pertinent part: 


“Condition: Stock not affected by condition defects is firm and fairly 
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bright to bright appearance. Average 6 % overripe. 4 % damage including 
1 % serious damage by scars. 3 % damage including 1 % serious damage by 
sunburn and 3% damage by bruising. Average 3% decay, chiefly 
Phytophthora Rot in advanced stages.” 


9. In its remittance for the two shipments, respondent 
deducted a total of $2,498.17 which amount complainant claims is 
presently due and owing. 


10. A formal complaint was filed on November 12, 1974, within 
nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant contends that respondent accepted the water- 
melons. This contention is denied by respondent in its answer. 
Respondent claims that it called complainant’s office immediately 
upon arrival of the shipments to complain that there was 
“trouble” in them. However, notice of rejection must be given in 
clear unmistakable terms and a mere complaint regarding the 
shipment is insufficient. Jarson and Zerilli Co., Inc. v. P. Tavilla 
Co., Inc., 30 A.D. 1360 (1971). After examining the record, we 
conclude that proper notice of rejection was never given. There- 


fore, the subsequent unloading of the J. K. Gunter and Cisco- 
Chard trucks at the United Fruit and Produce Company Ware- 
house constituted acceptance of the entire loads. Barkley 
Company of Arizonav. Phil Dattilo & Company, and/or Harrell 
Produce, Inc., 28 A.D. 5387 (1969). 


Since respondent accepted the watermelons, it became liable to 
complainant for the agreed purchase price less any provable dam- 
ages sustained as a result of any breach of contract by complain- 
ant. The burden of proving both breach and damages by a pre- 
ponderance of the evidence rests on respondent. The Garin Com- 
pany v. Gelman Commission Co., 32 A.D. 223 (1973). 


Respondent’s position appears to be that the goods in question 
did not comply with the contractual terms, as their condition 
upon arrival demonstrated that the warranty of suitable shipping 
condition had been breached. In support of this claim, respondent 
offers the results of two Federal inspections that were made on 
portions of the two truckloads comprising the shipments involved 
herein. In spite of the condition defects shown by the two inspec- 
tions, we note that, in both cases, inspections were made on goods 
that had already been unloaded. In addition, the inspections 
covered only about ten percent of the amount shipped in the J. K. 
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Gunter load and about 49 percent of the amount shipped in the 
Cisco-Chard load. We are of the opinion that the evidence is of in- 
sufficient weight for respondent to sustain its burden of proof of a 
breach of contract on the part of complainant. 


In view of the foregoing, respondent is liable to complainant in 
the amount of $2,498.17 in connection with the two shipments of 
watermelons. Respondent’s failure to pay complainant this 
amount promptly is a violation of section 2 of the Act, for which 
reparation should be awarded with interest. 


ORDER 


Within 30 days from the day of this order, respondent shall pay 
to complainant, as reparation, $2,498.17, with interest thereon at 
the rate of 8 percent per annum from July 1, 1974, until paid. 


Copies of this order shall be served upon the parties. 


(No. 16,866) 


BetTer TATeRS, INc. v. Happap & Sons BrokeracGe. PACA 
Docket No. 2-3418. Decided December 23, 1975. 


Contract terms — delivered sale — Inspection — not timely — Alleged breach 
of contract — Burden of proof — failure to sustain — Reparation 


Where respondent accepted the potatoes in issue on arrival and failed to sustain 
its burden of proof of a breach of contract by complainant with respect 
thereto with resulting damages to respondent, respondent is liable to com- 
plainant for the agreed contract price in the amount of $4,291.10 for which 
reparation is awarded. 


Complainant pro se. 
Respondent pro se. 
John M. Brander, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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A timely complaint was filed in which complainant requests an 
award of reparation against respondent in the sum of $4,291.10 in 
connection with two shipments of potatoes in interstate com- 
merce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal complaint 
was served upon respondent, which filed an answer thereto, deny- 
ing any liability in the matter. 


Although the amount involved herein exceeds $3,000, the 
parties have waived oral hearing. Accordingly, the shortened 
method of procedure provided in the Rules of Practice (7 CFR 
47.20), is applicable. Under this procedure, the verified pleadings 
of the parties are considered a part of the evidence in the case as is 
the Department’s report of investigation. In addition, the parties 
were given an opportunity to submit further evidence to supple- 
ment that contained in the pleadings and report of investigation, 
but neither party did so. Neither party submitted a brief. 


FINDINGS OF FACT 


1. Complainant, Better Taters, Inc., is a corporation whose ad- 
dress is Route 2, P.O. Box 78A, Ellensburg, Washington. 


2. Respondent, is an individual, George Edward Haddad, 
doing business as Haddad & Sons Brokerage, whose address is 
305 S. Harbor Boulevard, La Habra, California. At the time of the 
transactions involved herein, respondent was licensed under the 
Act. 


3. On or about October 22, 1973, in the course of interstate 
commerce and by oral contract, complainant contracted to sell to 
respondent two truckloads of U.S. No. 1 grade stripper potatoes 
consisting of 47,400 pounds and 43,900 pounds respectively, at 
$4.70 per hundredweight delivered. The total invoice price for the 
two truckloads was $4,291.10. The contract was negotiated by 
Crane Distributing Company, a broker. 


4. The two truckloads of potatoes were shipped from a loading 
point in Washington State to respondent at Edison, California on 
October 22, and 24, 1973. The potatoes arrived in Edison, Cali- 
fornia, on or before October 26, 1973. Respondent received and 
accepted the potatoes on arrival. 


5. A formal complaint was filed on May 14, 1974, which was 
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within nine months after the cause of action accrued. 


CONCLUSIONS 


The potatoes involved herein were accepted by respondent, who 
has not paid complainant the agreed contract price of $4,291.10, 
said price being the amount complainant seeks to recover in this 
reparation proceeding. Respondent has denied that there is any 
amount due and owing complainant. 


The terms of the contract are clear. Both parties agreed that re- 
spondent purchased the two truckloads of potatoes on a delivered 
basis. Respondent takes the position that complainant breached 
the contract in that the potatoes failed to grade U.S. No. 1 at 
destination. 


In a delivered sale the seller warrants that the commodity will 
meet contract specifications at final destination. Respondent, in 
alleging a breach of contract by complainant, has the burden of 
proving, by a preponderance of the evidence that there was such a 
breach. In support of his contention that the potatoes did not 
grade U.S. No. 1 at point of destination, respondent has sub- 
mitted a Federal inspection certificate dated October 29, 1973. 
The potatoes covered by this certificate, were subjected to Federal 
inspection for condition and quality. The inspection took place in 
Los Angeles, California at 1059 South San Pedro. The results of 
this inspection were in relevant part as follows: 


Hour: 9:00 a.m. 


Products Inspected: RUSSETT POTATOES in film bags printed, 
“carriage trade, U.S. No. 1 potatoes. Net Wt 10 Ibs. Haddad & Sons, Los 
Angeles. Produce of USA.’’ Packed in two ply paper sacks. Applicant 
states 560 sacks. 


Condition of Load: Stacked at above location. 
Temperature of Product: 55 to 63°F. taken at various locations. 
Size: Generally 2 inches or 4 ounces to 10 ounces. No undersize. 


Quality: Mature, clean, generally well shaped. Grade defects average 3 %, 
consisting mostly of cuts and misshapen. 


Condition: Average 1 % damage by sunken discolored areas. From 20 to 
38 %, average 25 % slimy soft rot in various stages, generally advanced. 
Remainder of stock not affected by condition factors is firm. 


This inspection does not satisfy respondent’s burden of proving 
a breach of contract. The 10 pound bags referred to in the inspec- 
tion report may or may not have any relation to the potatoes that 
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complainant shipped to respondent in bulk load. Further evidence 
would be necessary to establish that the potatoes inspected three 
or four days after acceptance by respondent were the same 
potatoes that respondent accepted. Respondent in his submission 
of evidence has given no explanation for the time delay in ob- 
taining inspection. 


We conclude, therefore, that respondent has not satisfied his 
burden of proving the alleged breach of contract by a preponder- 
ance of the evidence. Complainant is entitled to receive the total 
agreed contract price of $4,291.10. Respondent’s failure to pay 
complainant $4,291.10 is in violation of section 2 of the Act, for 
which reparation should be awarded, with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation $4,291.10, with interest thereon 
at the rate of 8 percent per annum from November 1, 1974, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 16,867) 


Sunny STATE Propuce Co. v. Happap & Sons BrokEeraAce. PACA 
Docket No. 2-3417. Decided December 23, 1975. 


Interstate commerce — established — Contract — failure to prove breach of 
— Credible evidence — absence of — Reparation 


Where respondent failed to prove a breach of contract by complainant with re- 
spect to the potatoes in issue which respondent purchased and accepted in 
commerce as found herein, respondent is liable to complainant for the con- 
tract price thereof, less the amount already paid by respondent thereon, 
for a total balance due and owing complainant in the amount of $1,265.00 
for which reparation is awarded. 


Complainant pro se. 
Respondent pro se. 
John M. Brander, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant requests an 
award of reparation against respondent in the sum of $91,945 in 
connection with transactions involving 30 car and truck loads of 
potatoes shipped in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal complaint 
was served upon respondent. Respondent filed an answer to the 
complaint wherein it admitted liability to complainant in the 
amount of $90,680 in connection with the transactions involved 
therein, but denied liability to complainant for the full amount 
claimed in the complaint. 


On the basis of the admissions contained in the answer filed by 
respondent, an order for the undisputed amount of $90,680 was 
issued against respondent on July 18, 1974. The liability of re- 
spondent for the remaining disputed amount of $1,265 was left 
for subsequent determination in the same manner and under the 
same procedure as would have been used if no order for payment 
of the undisputed amount had been issued. 


Although the amount of damages claimed in the complaint ex- 
ceeded $3,000, the parties waived oral hearing. Accordingly, the 
shortened method of procedure provided by the Rules of Practice 
(7 CFR 47.20), is applicable. Under this procedure, the verified 
pleadings of the parties are considered a part of the evidence in the 
case, as is the Department’s report of investigation. In addition, 
the parties were given an opportunity to submit further evidence 
in the form of verified statements to supplement that contained in 
the pleadings and the report of investigation, however, neither 
party did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Sunny State Produce Co., is a partnership, 
composed of George W. Smith and Eugene L. Smith, whose ad- 
dress is Box 786, Tulelake, California. 


2. Respondent, is an individual, George Edward Haddad, 
doing business as Haddad & Sons Brokerage, whose address is 
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305 S. Harbor Boulevard, LaHabra, California. At the time of the 
transactions involved herein, respondent was licensed under the 
Act. 


3. During the months of October and November, 1973, in the 
course of interstate commerce and by oral contract, complainant 
sold to respondent three car loads and 27 truck loads of potatoes 
of various grades and sizes. Only three truck loads of potatoes are 
involved in this dispute. These potatoes are covered by invoice 
No. 196, dated November 20, 1973; invoice No. 202, dated No- 
vember 23, 1973; and invoice No. 212, dated November 27, 1973. 


4. The truck load of potatoes covered by invoice No. 196, con- 
sisted of six hundred 50 pound cartons of 8-10 Sunny State brand 
potatoes, U.S. Grade No. 1, at $10 per hundredweight or $3,000 
and three hundred 50 pound cartons of 10-12 Sunny State brand 
potatoes, U.S. Grade No. 1 at $10 per hundredweight or $1,500, 
the total invoice price being $4,500. Beginning at 9:00 a.m., No- 
vember 19, 1973, and ending at 2:45 p.m., November 20, 1973, 
this truck load of potatoes was subjected to Federal inspection at 
complainant’s place of business and was found to grade U.S. No. 
1. 


5. On November 20, 1973, from a loading point in Tulelake, 
California, complainant shipped the truck load of potatoes 
referred to in Finding of Fact 4 to respondent at Los Angeles, 
California. The truck load of potatoes arrived in Los Angeles, 
California on time and was accepted by respondent. 


6. The truck load of potatoes covered by invoice No. 202, con- 
sisted of three hundred and twenty 50 pound cartons of 6-8 Sunny 
State brand potatoes, U.S. Grade No. 1, at $9 per hundredweight 
or $1,440, and three thousand 10 pound bags, of Sunny State 
brand potatoes, U.S. Grade No. 1, at $650 per hundredweight or 
$1,950, the total invoice price being $3,390. Beginning at 4:00 
p.m. on November 20, 1973, and ending at 4:00 p.m. on Novem- 
ber 21, 1973, this truck load of potatoes was subjected to Federal 
inspection at complainant’s place of business and was found to 
grade U.S. No. 1. 


7. On November 23, 1973, from a loading point in Tulelake, 
California, complainant shipped the truck load of potatoes re- 
ferred in Finding of Fact 6 to respondent at Los Angeles, Cali- 
fornia. The truckload of potatoes arrived in Los Angeles, Cali- 
fornia on time and was accepted by respondent. 


8. The truck load of potatoes covered by invoice No. 212, con- 
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sisted of three hundred and sixty 50 pound cartons of 6-8 Sunny 
State brand potatoes, U.S. Grade No. 1 at $9 per hundredweight 
or $1,620, and three thousand 10 pound sacks of Sunny State 
brand potatoes, U.S. Grade No. 1 at $650 per hundredweight or 
$1,950, the total invoice price being $3,570. Beginning at 8:20 
a.m. on November 26, 1973, and ending at 2:30 p.m. on Novem- 
ber 27, 1973, this truck load of potatoes was subjected to Federal 
inspection at complainant’s place of business and was found to 
grade U.S. No. 1. 


9. On November 27, 1973, from a loading point in Tulelake, 
California, complainant shipped the ,truck load of potatoes 
referred to in Finding of Fact 8 to respondent at Los Angeles, 
California. The truck load of potatoes arrived in Los Angeles, 
California on time and was accepted by respondent. 


10. A formal complaint was filed on May 29, 1974, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Both parties agree that respondent purchased from complain- 
ant 30 car and truck loads of potatoes on an f.o.b. basis. Com- 
plainant takes the position that it complied with the terms of the 
contract and that respondent breached the contract by failing to 
tender the full contract price. Respondent takes the position that 
complainant breached the contract in that portions of the potatoes 
in three truck loads, namely those covered by invoices 196, 202, 
and 212, contained grade defects at destination. There is no 
evidence in the record that the potatoes in question were inspected 
by an impartial third party on arrival. Respondent has submitted 
no credible evidence in support of his allegation and we therefore 
find that there was no breach of contract by complainant. 


Respondent also raised the question of whether the transactions 
in question were in interstate commerce so as to be within the 
jurisdiction of the Department under the Act. Complainant states 
that the subject potatoes actually moved interstate because they 
were transported along state highway 161 which runs along the 
border between the states of California and Oregon. Because part 
of this road actually goes into the State of Oregon we find that the 
shipments did move in interstate commerce. 


Respondent’s failure to pay the balance of the purchase price, or 
$1,265, on the three disputed truck loads of potatoes is a violation 
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of section 2 of the Act for which reparation should be awarded, 
with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,265, with interest thereon 
at the rate of 8 percent per annum from December 1, 1973, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 16,868) 


Vic Mauns, Inc. v. AMERICAN Fruit Purveyors, Inc. PACA 
Docket No. 2-3680. Decided December 23, 1975. 


Jurisdiction — established by evidence of interstate commerce transactions 
— Payment plan agreement — burden of proof — failure to sustain — 
Checks or drafts — insufficient funds — Reparation 


Where respondent failed to sustain its burden of proof as to an express payment 
plan agreement as found herein, respondent failed to make full payment 
promptly for the produce in issue. Respondent, having paid complainant 
payments of $26,000.00 on the total contract prices of $57,076.66, leaves a 
balance due and owing complainant in the amount of $31,076.66 for which 
reparation is awarded. An additional amount of $502.85 for fees and ex- 
penses in connection with the oral hearing is also awarded complainant as 
reparation against respondent. 


John A. Finn, Miami, FLA, for complainant. 
Richard B. Marx, Miami, FLA, for respondent. 
Merwin Kaye, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the amount of $31,076.66 in 
connection with transactions involving various loads of fruits and 
vegetables in interstate commerce. 
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A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent which filed an answer 
thereto denying liability to complainant and requesting an oral 
hearing. 


At the oral hearing held on June 20, 1975, at Miami, Florida, 
complainant presented the oral testimony of its president Victor 
Mahns and that of Alex Weatherby, an employee. Respondent’s 
president and general manager Harry Sturm testified on respond- 
ent’s behalf. Complainant and respondent were represented by 
counsel. A brief was filed by complainant. 


FINDINGS OF FACT 


1. Complainant, Vic Mahns, Inc., is a corporation whose ad- 
dress is P.O. Box 1374, Pompano Beach, Florida. 


2. Respondent, American Fruit Purveyors, Inc., is a corpora- 
tion whose address is 730 First Street, Miami Beach, Florida. At 
the time of the transactions involved herein respondent was 
licensed under the Act. 


3. On or about August 19, 1974 through September 25, 1974, in 


the course of interstate commerce, complainant by oral contract, 
sold and shipped to respondent 18 lots of fruits and vegetables re- 
ceived by complainant from outside the State of Florida for a total 
invoice price of $57,076.66. The individual invoices covering the 
shipment of fruits and vegetables were as follows: 
Complainant's 

File No. Date of Invoice Amount 
P-17 8.00 
_ 8/23/74 4,579.75 
P-18 (corrected invoice) 8/27/74 644.00 
P-18-1 8/27/74 4,245.55 
P-19 8/28/74 5,777.50 
P-19-1 (corrected invoice) 8/28/74 3,150.00 
P-20 8/30/74 5,187.00 
2-N.C. 9/3/74 1,100.00 
P-22 9/4/74 3,355.00 
P-23 9/7/74 4,527.50 
P-23-1 9/7/74 3,462.50 
3-N.C. 9/9/74 1,650.00 
P-24 9/9/74 4,507.50 
P-25 9/16/74 4,102.80 
P-25-1 9/16/74 1,500.00 
P-26 (corrected invoice) 9/22/74 3,452.11 
P-27 9/22/74 4,601.20 
P-27-1 (corrected invoice) 9/25/74 1,226.25 
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4. Respondent received and accepted all the above lots and has 
since made partial payment for them in the amount of $26,000. 
Respondent, however, has not paid the balance of the agreed 
price. 


5. The formal complainant was filed on January 27, 1975, 
which was within 9 months after the causes of action herein 
accrued. 


CONCLUSIONS 


Respondent challenges the jurisdiciton of the Secretary in this 
case on the ground that some transactions set forth in the formal 
complaint were not in interstate commerce. As revealed by the 
contents of its answer, respondent denies that the tomatoes 
specifically involved herein came from outside the State of 
Florida. 


At the oral hearing Vic Mahns, president of Vic Mahns, Inc., 
testified that at the time in question, tomatoes were not grown in 
Florida since it was not the season for them. The USDA reports of 
fruit and vegetable shipping dates, of which we take official 
notice, confirm the fact that the harvesting season for tomatoes in 
Florida ends approximately June 20, and that there were no com- 
mercial supplies of Florida tomatoes in the State of Florida during 
the months of July, August, September and October of 1974, the 
period of time in which the tomatoes in question were sold by 
complainant to respondent. Usual Planting and Harvesting 
Dates, Agriculture Handbook No. 251, p. 6 and Fresh Fruit and 
Vegetable Shipments, FVUS-6 (1974), p. 30. 


Respondent offered no evidence that Florida tomatoes were 
available to repackers during the time in question. We conclude 
therefore, that the evidence is sufficient to establish that the 
transactions involved herein dealt with tomatoes grown outside 
the State of Florida, and that the transactions were therefore in 
interstate commerce. Deckle Brokerage Company v. Tatum, 19 
A.D. 521 (1960); Abbood Distributors v. American Tomato, 30 
A.D. 279 (1971). 


The remaining questions for discussion in this case concern the 
alleged existence of an agreement between the parties regarding 
the manner of payment, whether such agreement between the 
parties regarding the manner of payment was carried out, and if 
“full payment promptly” was provided for. 
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Respondent admits that the money is owed to complainant but 
alleges that a payment plan involving post dated checks was 
entered into between the parties and that such plan was being 
carried out according to the mutual understanding of the com- 
plainant and the respondent. The evidence clearly shows that 
during the dealings between the parties, the respondent gave 
checks to the complainant that did not clear due to insufficient 
funds. Respondent alleges that complainant, contrary to the 
agreement, presented post dated checks for payment prior to the 
date on the checks. Respondent has presented no evidence in sup- 
port of this latter allegation and there is no evidence in the record 
to indicate that any checks were not paid due to early present- 
ment. Rather, the evidence shows that the reason for non-pay- 
ment of the checks was, as stated above, insufficient funds. Mr. 
Sturm, the president of American Fruit Purveyors, alleged in his 
testimony at the hearing that there was no definite payment 
schedule. Mr. Sturm appears to be alleging that indefiniteness as 
to payment time was agreed to by the parties. 


The regulations provide, as a definition of the ‘‘full payment 
promptly’’ provision of the Act, that payment for produce pur- 
chased by a buyer is prompt if paid for within 10 days after the 


day on which the produce is accepted. (See 7 CFR 46.2(aa)(5)). 
The regulations also provide that as an exception to the normal 
time periods for payment the parties may enter into an express 
agreement for payment within a different time (7 CFR 
46.2(aa)(9)). The party claiming the existence of such an express 
agreement has the burden of proof. Respondent has not met this 
burden. 


We find that the evidence is sufficient to establish that com- 
plainant sold and that respondent received and accepted the lots 
of fruits and vegetables which are the subject of this proceeding. 
We conclude further that the evidence is sufficient to establish the 
total of the contract prices as being $57,076.66, of which respond- 
ent has made payments totaling $26,000, leaving a balance due 
and owing complainant of $31,076.66. Respondent’s failure to pay 
this balance to complainant is a violation of section 2 of the Act, 
for which reparation should be awarded with interest. Complain- 
ant’s attorney claims fees and expenses in the amount of $877.85 
of which we will allow $502.85. The $357.00 allocated to reviewing 
the transcript and to research and preparation of the brief and 
claim form are not in connection with the oral hearing and cannot 
be allowed. 
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ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant as reparation $31,076.66 with interest thereon 
at the rate of 8 % per annum from October 1, 1974, until paid. In 
addition, respondent shall pay to complainant as additional 
reparation $502.85 with interest thereon at the rate of 8% per 
annum, from the date of this order until paid. 


Copies of this order shall be served upon the parties. 


(No. 16,869) 


In re H. R. Busuman & Son Corp. PACA Docket No. 2-4000. 
Decided December 31, 1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against it for viola- 
tions of the Act in engaging in unfair and deceptive practices by over- 
charging buyers or receivers and underpaying sellers and the wrongful 
charging of brokerage fees as found herein. Respondent’s license as a 
registrant under the Act is suspended for 90 days. 


Lowell Stanley, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on December 3, 1975, by the 
Acting Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is 
alleged in the Complaint that, during the period June 1974 
through February 1975, respondent acted as a broker with the au- 
thority from 28 sellers, growers or shippers to negotiate the sale of 
fruits and vegetables, then invoice the buyers for such shipments, 
collect the agreed purchase prices from them, and remit to the 
sellers the funds due them. Respondent negotiated the purchase 
and sale of 113 lots of fruits and vegetables, all being perishable 
agricultural commodities, in interstate commerce, from 28 sellers 
to various buyers, invoiced the buyers for such shipments, and in 
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some instances invoiced the buyer for brokerage, inflated the in- 
voice costs of the produce, collected from the various buyers the 
brokerage and inflated purchase prices for said transactions, but 
failed to account truly and correctly and remit to the sellers the 
funds thus collected. Respondent also collected brokerage from 
the sellers, overstated its freight costs, and retained such excess, 
thereby underpaying the sellers the sum of $17,268.47. Also, re- 
spondent overcharged 27 buyers or receivers the actual cost 
prices, and wrongfully charged brokerage fees, totaling $2,219.83. 


A copy of the Complaint was served upon respondent, and on 
December 10, 1975, respondent filed an Answer in which it 
admitted all of the allegations in the Complaint, admitted the 
jurisdiction of the Secretary in this matter, waived oral hearing, 
waived the right of appeal, waived oral argument before the 
Secretary, waived the provisions of Section 10 of the Act with re- 
spect to 10 days notice before an Order may take effect, and 
waived the issuance of an Initial Decision by the Administrative 
Law Judge, and further consented to the issuance of a Final Order 
containing findings of fact and conclusions based upon the allega- 
tions of the Complaint, and suspending its license for a period of 
90 days, effective January 8, 1976, or as soon thereafter as 
possible. Complainant has consented to the issuance of such an 
Order. 


FINDINGS OF FACT 


1. Respondent, H. R. Bushman & Son Corp., is a Missouri 
corporation whose address is 54 Produce Row, St. Louis, Missouri 
63102. 


2. Pursuant to the licensing provisions of the Act, license No. 
741772 was issued to respondent on May 28, 1974. This license 
has been renewed annually, presently is in effect, and next is sub- 
ject to renewal on or before May 28, 1976. 


3. The Secretary has jurisdiction in this proceeding. 


4. As set forth fully in paragraph 3 of the Complaint, during 
the period June 1974 through February 1975, respondent acted as 
a broker with the authority from 28 sellers growers or shippers to 
negotiate the sale of fruits and vegetables, then invoice the buyers 
for such shipments, collect the agreed purchase prices from them, 
and remit to the sellers the funds due them. Respondent 
negotiated the purchase and sale of 113 lots of fruits and vege- 
tables, all being perishable agricultural commodities, in interstate 
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commerce, from 28 sellers to various buyers, invoiced the buyers 
for such shipments, and in some instances invoiced the buyer for 
brokerage, inflated the invoice costs of the produce, collected from 
the various buyers the brokerage and inflated purchase prices for 
said transactions, but failed to account truly and correctly and 
remit to the sellers the funds thus collected. Respondent also 
collected brokerage from the sellers, overstated its freight costs 
and retained such excess, thereby underpaying the sellers the sum 
of $17,268.47. Also, respondent overcharged 27 buyers or re- 
ceivers the actual cost prices, and wrongfully charged brokerage 
fees, totaling $2,219.23. 


5. Respondent has made full restitution to the five shippers in- 
volved herein in the amount of $19,488.30. 


6. Respondent has consented to issuance of an Order 
suspending its license for a period of 90 days, effective January 8, 
1976, or as soon thereafter as possible. 


CONCLUSIONS 


The acts of respondent in failing to account truly and correctly, 
and to make full payment promptly, of the net proceeds due to 
shippers with respect to the transactions set forth in paragraph 3 
of the Complaint constitute willful, flagrant and repeated viola- 
tions of Section 2 of the Act (7 U.S.C. 499b). 


Respondent has consented to the issuance of an Order 
suspending its license for a period of 90 days, effective January 8, 
1976, or as soon thereafter as possible. Complainant has recom- 
mended and consented to the issuance of such an Order. An Order 
to that effect should be issued. 


ORDER 


Effective January 8, 1976, respondent’s license is hereby 
suspended for 90 days. 


This Decision and Order shall become final immediately upon 
its issuance. 


Copies hereof shall be served upon the parties. 
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STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 


(No. 16,870) 


HANSEN Fruit Anp Co.tp Srorace Co., Inc. v. Bic D BROKERAGE 
Co., Inc. PACA Docket No. 2-3964. In order issued De- 
cember 3, 1975, by Donald A. Campbell, Judicial Officer. 


DISMISSAL — ON AUTHORIZATION OF COMPLAINANT 


(No. 16,871) 


Biue Ancuor, Inc. v. Sarge J. Dotce and Rosario PANZARELLA, 
d/b/a Dotce Bros. PACA Docket No. 2-3976. In order 
issued December 11, 1975, by Donald A. Campbell, Judicial 
Officer. 


(No. 16,872) 


BoneELL Propuce, INc. v. Royat Farms, Inc. PACA Docket No. 
2-3714. In order issued December 12, 1975, by Donald A. 
Campbell, Judicial Officer. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 16,873) 


Donton TRADING Company, LTp v. SHippers SEerRvicE CompPANy, 
Inc. PACA Docket No. 2-3935. In order issued December 15, 
1975, by Donald A. Campbell, Judicial Officer. 


(No. 16,874) 


DontLon TRADING CompPANyY, LTD. v. SHIPPERS SERVICE COMPANY, 
Inc. PACA Docket No. 2-3936. In order issued December 15, 
1975, by Donald A. Campbell, Judicial Officer. 
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REPARATION AWARDED — ADMISSION OF LIABILITY 


(No. 16,875) 


Diamonp Fruit Growers, Inc. v. GeorGe Joun Lecaio, d/b/a 
Georce Leccio Fruit Basket. PACA Docket No. 2-3980. 
Reparation of $7,015.00 with 8 percent interest from January 
1, 1975, awarded complainant against respondent in order 
issued December 18, 1975, by Donald A. Campbell, Judicial 
Officer. 


REPARATION AWARDED — DEFAULT ORDER 


(No. 16,876) 


GrizzArD BrotHers v. Wortp Propucts, Inc. PACA Docket No. 
2-3927. Reparation of $920.00 with 8 percent interest from 
April 1, 1975, awarded complainant against respondent in 
order issued December 1, 1975, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,877) 


Joe McNair, Inc. v. BIRMINGHAM Propuceg, Inc. PACA Docket 
No. 2-3928. Reparation of $1,110.50 with 8 percent interest 
from June 1, 1975, awarded complainant against respond- 
ent in order issued December 1, 1975, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 16,878) 


Tex-SanpiA, Inc. v. Tiger-Mo Propuce Co. PACA Docket No. 
2-3929. Reparation of $15,884.94 with 8 percent interest 
from March 1, 1975, awarded complainant against respond- 
ent in order issued December 1, 1975, by Donald A. Camp- 
bell, Judicial Officer. 
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(No. 16,879) 


Burton Augustus Towne, III, t/a B. A. Towne Fruit Co. v. 
Paut S. VILLAREAL, t/a RELIABLE Propuce Company. PACA 
Docket No. 2-3930. Reparation of $900.00 with 8 percent in- 
terest from November 1, 1974, awarded complainant against 
respondent in order issued December 1, 1975, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,880) 


Francis BERGOLD, a/t/a ByrrELD FARM v. RACETRACK PRODUCE, 
Inc. PACA Docket No. 2-3984. Reparation of $600.00 with 
8 percent interest from September 1, 1975, awarded com- 
plainant against respondent in order issued December 9, 
1975, by Donald A. Campbell, Judicial Officer. 


(No. 16,881) 


Poor Boy Potato Co. v. Et Gato Distrisutors. PACA Docket 
No. 2-3985. Reparation of $1,212.85 with 8 percent interest 
from September 1, 1975, awarded complainant against re- 
spondent in order issued December 9, 1975, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,882) 


SouTHERN DELAWARE TrucK Growers AssociATION, INc. v. RACE- 
TRACK Propuce, Inc. PACA Docket No. 2-3983. Reparation 
of $819.46 with 8 percent interest from September 1, 1975, 
awarded complainant against respondent in order issued De- 
cember 9, 1975, by Donald A. Campbell, Judicial Officer. 


(No. 16,883) 


Busuwick Commission Co., Inc. v. Ropert Nona. PACA Docket 
No. 2-3981. Reparation of $940.00 with 8 percent interest 
from May 1, 1975, awarded complainant against respondent 
in order issued December 10, 1975, by Donald A. Campbell, 
Judicial Officer. 
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(No. 16,884) 


KNAPP-SHERIFF-KOELLE, INc. v. B. T. Crone Prop. Inc. PACA 
Docket No. 2-3982. Reparation of $5,167.66 with 8 percent 
interest from March 1, 1975, awarded complainant against 
respondent in order issued December 10, 1975, by Donald A. 
Campbell, Judicial Officer. 
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ORDER 


Terminating suspension 


SANCTION 


Suspension for 90 days. . 


STANDARDS AND REGULATIONS 


Failure to comply with 
PACKERS AND STOCKYARDS ACT, 1921 


ACCOUNTS AND RECORDS 


Incomplete or incorrect 1791, 1797 


BONDING REQUIREMENTS 
Failure to comply with : 1804,1806,1874 


CEASE AND DESIST ORDER 


Appropriateness of 


Where respondents’ argument that the 
cease and desist order against the in- 
dividual respondent violates the Fifth 
Amendment to the Constitution is 
without merit, the order will be issued 


CONDEMNATION\CERTIFICATES 


False and fictitious 
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Financial requirements sabe 6 (ee 
Exceeding registration limits 1791 
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CUSTODIAL ACCOUNT FOR SHIPPERS PROCEEDS 
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with regulations 4 _ 1808 


CORPORATE RESPONDENT 


Actions of 


Under 7 U.S.C. acts of employee, agent... 
are deemed to be the actions of the cor- 
poration 


DEDUCTIONS 
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Based on false and fictitigus invoices and 
certificates 


FALSE AND INCORRECT WEIGHTS 
Achieved by back-balancing scale 
INSOLVENCY 


Current liabilities exceeding current assets. . 
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SCALES 
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SHOW CAUSE PROCEEDING 


Issues in not the same as in the settlement pro- 
ceeding . 
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Section 4d(d) and 4d(b) are not in conflict . 


UNJUST PRACTICES 
Failure to account truly and correctly ... 
Failure to pay brokerage fee 
Failure to pay net proceeds 
Failure to pay purchase prices .. 
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Braun's Ice Cream Stores, Inc. AMA Docket No. M 106- 
1. Order terminating proceeding 


CarNnATION Company. AMA Docket No. M-MM-2. Han- 
dler — Order Nos. 124, 125, and 131 — Monetary 
obligations under — Challenges to exemption pro- 
visions of producer-handlers — pricing and pooling.......... .199 


Legislative history — authority of Secretary support- 
edby ..... Fe ee -..... 199-200 
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Congressional consideration — Legal status of pro- 
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The courts — holdings of support the Secretary .... .... 199-200 


Terms of an order — Must they be made equally ap- 
plicable to all handlers operating in the marketing 
area covered by theorder? ..... et . 199-201 


Burden of proof — failure to sustain — Dismissal .. 199-201 


CenTRAL Citrus Company,an Arizona Corporation. AMA 
Docket No. F&V 907-3. Marketing order — navel 
oranges — Early maturity allotments — apportion- 
ment of between handlers not in accordance with 
law — Obligation — exemption from for period No- 
vember 3-9, 1975 


Cream-O-Lanp Dairy. AMA Docket No. M 2-55. Inven- 
tory — overage — milk in transit — determination 
and classification of by the Secretary in accordance 
with law — Dismissal 


Cusa CueEsE Company, ET AL. AMA Docket No. M 2-46. 
Amendment of milk orders — implementing use of 
class II/III pricing formula — Notice of hearing and 
record evidence — sufficiency of — Pricing — Min- 
nesota-Wisconsin series — adequacy of — Evidence 
— supporting Secretary’s decision as to pricing for 
April-July 1974 — sient for relief denied — Peti- 
tions dismissed 


Dieu, Inc. AMA Docket No. M 33-2. Order ree 
petition without prejudice : ; 
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Agricultural Marketing Agreement Act,1937 — Cont. 


Agriculture Decisions — Cont. 


Fircuett Bros., Inc. AMA Docket No. M 2-45. Validity 
of Order No. 2 — Transportation credit on bulk 
unit pool milk for Class II — Discrimination claim 
— Burden of proof — failure to sustain — Petition 
for relief dismissed 


Fircuett Bros., Inc. AMA Docket No. M 2-45. Order dis- 
missing petition for reconsideration 


Lamers Dairy, Inc., and JeRomME Fiscner, d/b/a Utscuic 
Dairy. AMA Docket No. M 30-2. Interlocutory rul- 
ing on admissibility of evidence 


Moore Dairy, Inc. et aL.AMA Docket No. M 4-18. Order 
denying interim relief 


Unitep Dairy FARMERS CoopEeRATIVE AssociaATION. AMA 
Docket No. M 36-4. Order dismissing petition 


COURT DECISIONS 


Assotts Dairies Div. or Fairmont Foops, Inc. v. EArt L. 
Butz. D.C.E.D. PA. C.A. No. 71-459. Reversing 
Secretary's decision (32 A.D. 318) 


Cart NorMAN Quinn v. Earu L. Butz and UNiTep States. 
U.S. Ct. of Appeals, D.C. Cir. Affirming orders of 
the Secretary 


HesBer VALitey Mitk Co. v. Ear L. Butz. D.C. Utah. 
C.A. No. C-354-72. Affirming Secretary's decision 
(31 A.D. 1319) 


Heser VALLEY Mitk Company v. Earv L. Butz. Civil 
No. C-354-72. 10th Cir. Affirming Judicial Officer’s 
decision (31 A.D. 1319) 


MicHaeEts Dairigs, Inc. v. EArt L. Butz. DCDC. Grant- 
ing defendant’s motion for summary judgment and 
dismissing case. Also denying defendant’s oral mo- 
tion to reconsider denial of defendant’s motion to dis- 
miss 


Oak Tree Farm Dairy, Inc. v. Eart L. Butz. DCEDNY. 
Remanded for further proceedings not inconsistent 
with parts I and II of Opinion 


Oak TreEE Farm Dairy, Inc. v. Eart L. Butz. D.C.E.D. 
N.Y. Remanded for further proceedings (Judicial 





CUMULATIVE LIST OF DECISIONS REPORTED 
Agricultural Marketing Agreement Act, 1937 — Cont. 


Court Decisions — Cont. 


Officer's decision 31 A.D. 966) 


PruNE BARGAINING AssociaTION, et. al. v. Eart L. Butz, 
et. al.D.C.N.D. CA. Summary judgment granted de- 
fendants and case dismissed . 


Unitep States Or AMERICA v. FiITcHETT Brotuers, INc. 
DCSDNY. Granting plaintiff's motion for summary 
judgment 


COMMODITY EXCHANGE ACT 


AGRICULTURE DECISIONS 


CasHMAN, Eucene C. CEA Docket No. 212. ~alpeeeaiel 
daily trading limits — excessive — Sanction 


GimBEL, Stuart and Grow Investments. CEA Docket 
No. 228. Excess trades in shell egg futures — At- 
tempting to conceal certain trades — Failure to com- 
ply with reporting requirements — Filing false and 
incorrect reports — Sanctions 


Lupori, RicHarp D. and Avan R. Coyne. CEA Docket 
No. 221. Hedging transactions — Wilfull violations 
— Crossing of customers’ orders — False and incor- 
rect trading cards — Sanction 


Morais, Joun S., Everett E. Kiippand Joun S. Morris 
AND Co., Inc. CEA Docket 205. Allegation of viola- 
tion of Act — unsustained by evidence of record — 
Dismissal 


QUAINTANCE, Kermit W., ‘‘Q” Commopities Co., and 
Ear B. Hoctunp.CEA Docket No. 176. Insufficient 
funds checks — Falsifying financial ledger record — 
Misuse of customers’ funds — Sanction 


Suatkin, Henry S.CEA Docket No. 211. Decision and 
Order 


Suarkin, Kenry S.CEA Docket No. 205. Order granting 
motion to withdraw appeal 


TALuIAN, Rospert P.CEA Docket No. 236. Orders — of- 
setting of — Orders and trading cards — failure to 
execute in accordance with regulations 


Wituis, THomas C. CEA Docket No. 237. Orders — of- 
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Commodity Exchange Act — Cont. 


Agriculture Decisions — Cont. 


setting of — Orders and trading cards — failure to 
execute in accordance with regulations 


FEDERAL MEAT INSPECTION ACT 
AGRICULTURE DECISIONS 


BorNSTEIN AND PEARL Provision Co., Inc. FMIA Docket 
No. 1. Consent order — Sanction 


GRAIN STANDARDS ACT 
AGRICULTURE DECISIONS 


Barrios, Harry. GSL Docket No. 10. Conflict of interest 
— acceptance of gratuities for personal financial 
benefit 


DELTA WEIGHING AND INSPECTION BuREAU, Inc. GSL Dock- 
et No. 11. Order granting Motion to Withdraw Com- 
plaint 


Matcuey, Epwin T., d/b/a Lewistone GRAIN INSPECTION 
Service. GSL Docket No. 9. Dismissal — by mutual 
consent of parties 


TorsBo., Rosert F.GSL Docket No. 8. Order of dismissal 
HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 


Brown, Aaron. HPA Docket No. 21. Consent order — 
Sanction 


Forp, Joun H. HPA Docket No. 16. Consent order — 
Sanction 


Greer, SamuEL. HPA Docket No. 17. Consent order — 
Sanction 


Locxasy, Tommy. HPA Docket No. 22. Soring — con- 
stituting cruel and inhumane treatment of animal — 
Sanction 


Lynn, James A. HPA Docket No. 32. Consent order — 
Sanction 


Mostey, Ronatp. HPA Docket No. 20. Soring — con- 
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Horse Protection Act — Cont. 


Agriculture Decisions — Cont. 


stituting cruel and inhumane treatment of animal — 
Unfair competition — competing sored horse with 
unsored horses — Failure to file an answer — con- 
stituting admission of allegations — Sanction . 


Motes, Mack. HPA Docket No. 14. Consent order — 
MOMOSION «oe csccaes 


Myers, Mrs. Jamgs A. ‘‘Dessie’’". HPA Docket No. 24. 
Soring — constituting cruel and inhumane treatment 
of animal — Unfair competition — sored horse with 
unsored horses — Sanction .... 


Potk, Davi. HPA Docket No. 31. Consent order — 
Sanction 


Roserts, Herspert. HPA Docket No. 12. Consent order — 
Sanction ... 


Situ, Rosert, HPA Docket No. 27. Consent order — 
TINS, ok asin hea 


Watt, Ricnarpv. HPA Docket No. 3. Soring — con- 
stituting cruel and inhumane treatment of animal — 


Sanction ....... 


WeELLBorRN, Jack. HPA Dock 
Sanction ....... ; 


Wiruerspoon, Frank.HPA Docket No. 26. Soring — con- 
stituting cruel and inhumane treatment of animal — 
Sanction ....... 
INSPECTION AND GRADING ACT 
AGRICULTURE DECISIONS 
PACKERLAND Packinc Company OF Texas, Inc. I & G 
Docket No. 33. Dismissal — Settlement between par- 


LABORATORY ANIMAL WELFARE ACT 


AGRICULTURE DECISIONS 


Baitey, C. R. LAWA Docket No. 36. Consent order — 
ee eee eee ee ee ee 


Camitto, Pat J. and Katuy R. Camitto. LAWA Docket 
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Commodity Exchange Act — Cont. 


Agriculture Decisions — Cont. 


No. 30. Consent order 


Davis, W. Epwarp. LAWA Docket No. 46. Consent order 
— Sanction 


Horrer, Lester. LAWA Docket No. 42. Consent order — 
Sanction 


Jounson, HARLEY and ELeEANorR Jonnson. LAWA Docket 
No. 38. Consent order 


Joyner, J. L.LAWA Docket No. 33. Consent order 


PRIMATE Imports, Inc. LAWA Docket No. 44. Dismissal 
— on stipulation of parties 


Puitures, Epwarp B., and HeLen M. Puituirs. LAWA 
Docket No. 45. Consent order — Sanction 


Rapzitowsk!, Epwarp. LAWA Docket No., 22. Consent 
order — Sanction 


Tuuuine, H. C. LAWA Docket No. 31. Consent order — 
Sanction 


W AHRENDORF, Wayne D. LAWA Docket No. 30. License 


fees — failure to pay — Reports, annual — failure 
to file 


PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 


A. Dominque’s Cow Patace, Inc. P&S Docket No. 5039. 
Dismissal — withdrawal of proposed tariff 


Apvams, Bitty T. P&S Docket No. 3067. Termination of 
suspension 


Akers, H. R. P&S Docket No. 5183. Consent order — 
Sanction 


A.Bert F. Goetze, Inc.and Rac Foops, Inc. P&S Docket 
No. 5084. Consent order 


ALLEN, RoBert LAVERN v. CLARENCE AcKER. P&S Docket 
No. 4917. Express warranty as to health of animals 
— termination or after accepted delivery — no basis 
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Packers and Stockyards Act, 1921 — Cont. 


Agriculture Decisions — Cont. 


for recovery under — Fraud or misrepresentation — 
absence of — Risk of loss — borne by buyer after 
title passes — Dismissal . 


ALLEN BrotTHerRs MaAcGnouiA Livestock Auction. P&S 
Docket No. 5107. Consent order 


ANADARKO CaTTLE Company, Inc. P&S Docket No. 5123. 
Consent order — Sanction 


Attias Packinc Co., et al. P&S Docket No. 5056. Consent 
order as to Ideal Packing Co. 


Baise, W. K., & KATHERINE OrmISTON. v. EARL KELEHER. 
P&S Docket No. 4910. Order of dismissal 


BEELINE Auction YARDS, Inc. P&S Docket No. 5132. 
Bonding requirements — failure to comply with — 
Sanction 


Berpe’s Meat Purveyors, Inc. P&S Docket No. 5161. 
Consent order 


Bossy’s Qua.ity Meats, Inc., et al. P&S Docket No. 
4903. Dismissal (as to Bobby's ) — inability to effect 
service of complaint, and respondent no longer in 
operation 


BREITSPRECHER, LEE. P&S Docket No. 5121. Insufficient 
funds checks or drafts — Insolvency — Failure to 
pay promptly and in full — Sanction .... 


BREITSPRECHER, LEE. P&S Docket No. 5121. Checks or 
drafts — insufficient funds — Insolvency — Failure 
to pay promptly and in full — Sanction . 


BrIGANCE, THOMAS STEVEN, d/b/a Wapbe Caves PACKING 
Co. P&S Docket No. 5185. Consent order 


BRUNNER, LOREN v. BRINKERHOFF FEED Yarps, Inc. P&S 
Docket No. 5206. Dismissal — settlement between 
parties... 


BunkKeER Livestock Commission, Inc. P&S Docket No. 
5045. Consent order — Sanction ................. 


Burns, Bos D. P&S Docket No. 5098. Checks or drafts 
— insufficient funds — Purchase price — failure to 
pay when due — Sanction ...... 
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Packers and Stockyards Act, 1921 — Cont. 
Agriculture Decisions — Cont. 


Burcu, Howarp T. P&S Docket No. 5118. Consent order 
— Sanction . 


CamrireE, Raymonp P. P&S Docket No. 5089. Consent 
order — Sanction . 


Cannon, Bitty A. P&S Docket No. 5127. Bonding re- 
quirements — failure to comply with 


Carnes, Bitte. P&S Docket No. 4791. Termination of 
I 56 ROS wets ea Pues pee CARR 


CHARLOTTE Livestock Commission, Inc. P&S Docket No. 
5071. Consent order — Sanction 


Cuatom Livestock Auction CorporaTIOoN. P&S Docket 
No. 5046. Consent order — Sanction ..................0 0 cece 


Cuatom Livestock Auction Corporation. P&S Docket 
No. 5100. Insufficient funds checks or drafts — Cus- 
todial account for shippers proceeds — failure to 
deposit in and to maintain in accordance with regula- 
tions — Failure to pay when due the net proceeds of 
sale — Failure to properly keep accounts and records 
— Sanction 


Cuatom Livestock Auction Corporation. P&S Docket 
No. 5046. Termination of suspension ......... 


Cuatom Livestock Auction Corp. P&S Docket No. 5100. 
Termination of suspension ....... 


City Foops, Inc. P&S Docket No. 5119. Consent order 


Crampitt, KennetH. P&S Docket No. 5103. Consent 
order 


Crark County Livestock Auction, Inc. P&S Docket 
No. 4877. Dismissal of proceeding .. 


Cottin County Livestock Commission ComPpANy. P&S 
Docket No. 5105. Consent order — Sanction....... 


Conway Stock Yarp, Inc. P&S Docket No. 5024. ne 
requirements — failure to comply with. 


Cook, Dorie. P&S Docket No. 4899. Order of dismissal .............. 


Cow Patace Commission Co., Inc. P&S Docket No. 5066. 
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Packers and Stockyards Act, 1921 — Cont. 
Agriculture Decisions — Cont. 


Consent order — Sanction .. 


Corva.uis Livestock MARKET, INc. v. RAymMonp R. LAIR 
and Burroucus E. Conover, d/b/a L & C CartLe 
Company, and Cuartes H. Brune. P&S Docket No. 
4688. Jurisdiction — absence of — complaint not 
timely filed — Dismissal.... . 


Cox Commission Co., Inc. P&S Docket No. 5106. Consent 
ee eee 


Curnow, ALTREE v. CALIFORNIA LivestocK MARKETING 
AssociaTion. P&S Docket No. 5003. Reasonable 
stockyard services — failure to furnish — Sale in- 
structions — failure to follow — Damages — measure 
of — Reparation............ 


D-H Cattie Company, Inc., a Corporation, and PALMER 
G. Hutines, an Individual. P&S Docket No. 5136. 


Bonding requirements — failure to comply with 
— Sanction.... 


DASHNER, STEVE v. BAKER Livestock Auction, Inc. P&S 
Docket No. 5159. Dismissal — settlement between 
parties 


Dawson, Georce. P&S Docket No. 5055. Consent order 
— Sanction..... 


DeJonc Packinc Company, et al. P&S Docket No. 5087. 
Consent order as to Jess Galbreath........... 


DeJonc Packinc Company, et al. P&S Docket No. 5087. 
Dismissal as to Florence Packing Co. 


DeJonc Packinc Company, et al. P&S Docket No. 5087. 
Consent order of F. Weber, Inc. 


DeJonc Packinc Company, et al. P&S Docket No. 5087. 
Failure to file answer — Refusal to make bids — 
Conspiracy or agreement — entering into, imposing 
terms and conditions of purchase and payment — 
Failure to pay when due — (Gene Thorp) . . 


Douctas Livestock MarKeET, Inc. Raymonp R. Lair and 
Burroucus E. Conover, d/b/a L & C Cattie Com- 
PANY,and CuHar.es H. Brune. P&S Docket No. 4681. 
Dominion and control — constituting acceptance — 
Net proceeds of resale — remittance of absolving 
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Packers and Stockyards Act, 1921 — Cont. 


Agriculture Decisions — Cont. 


liability — Purchaser — actual — Reasonable mar- 
ket value — determined as net proceeds of resale — 
Dismissal 


DuNNINGAN, Bitty E., Jo—e Skaccsand Joe Stewart. P&S 
Docket No. 4915. Accounts and records — Incom- 
plete or incorrect — Custodial account for shippers 
proceeds — deficiencies in — Proceeds of sale — mis- 
use of — Improper practices — permitting purchases 
of consigned livestock for own account — Sanction 


Eaa.eston, B. L. P&S Docket No. 5173. Consent order — 
Sanction 


Emmett Livestock Commission Co., Inc. P&S Docket No. 
5138. Consent order 


Farmers Livestock AuctTIoNn SALEs, Inc. P&S Docket No. 
5052. Consent order — Sanction 


FarrAr, FRANK J.,d/b/a West Ptains Livestock AucTION 
v. J. W. Hatrietp. P&S Docket No. 4619. Agency — 
failure to establish — Dismissal 


Farrow Anp Company, Inc. and ALLAN S. Farrow. P&S 
Docket No. 5154. Consent order 


Fenton, D. R. P&S Docket No. 5122. Consent order — 
Sanction 


Fitz Rancuo, Inc. and Dennis Norman Fitz. P&S Docket 
No. 4992. Insufficient funds checks or drafts — In- 
solvency — Failure to pay when due — Application 
of corporate respondent denied — Sanction against 
individual respondent 


First Mississipp1 CattLte Co. P&S Docket No. 4988. Con- 
sent order — Sanction 


FLETCHER, Burton E. P&S Docket No. 5102. Consent 
order — Sanction 


FLETCHER, Burton E. P&S Docket No. 5102. Termina- 
tion of suspension 


FreNcH, FreperRIc C. P&S Docket No. 5074. Consent 
order .. 


Frienp’s StockyarD, Inc. P&S Docket No. 5034. Consent 
Biri ca3 aie 
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Packers and Stockyards Act, 1921 — Cont. 


Agriculture Decisions — Cont. 


Foster, Tom, Louis MicHner, and Morris MIcHNerR d/b/a 
AtTwaTER Livestock Auction Company v. A. C. 
ReuscHer d/b/a H. H. Cattite Company. P&S 
Docket No. 5082. Default order 


Gates, Georce L. P&S Docket No. 5111. Consent order 


Gitseck, Cary E., d/b/a Gitseck Livestock Sates. P&S 
Docket No. 5142. Accounts and records — incom- 
plete or incorrect — Checks or drafts — insufficient 
funds — Custodial account for shippers proceeds — 
deficiencies in — Net proceeds — failure to remit — 
Sanction 


GitBEaTH, JAMES C. P&S Docket No. 5125. Accounts and 
records — failure to properly keep — Financial re- 
quirements — failure to meet — Sanction 


Gueason, CHARLES E. P&S Docket No. 4358. Termination 
of suspension 


Gtynn Rosinson Stockyarps, Inc. P&S Docket No. 
5146. Consent order 


GoOTTSWILLER, DEWAYNE v. UNITED Stockyarps Corpora- 
TION d/b/a St. JosepH Stock YaArps. P&S Docket 
No. 5104. Order of dismissal 

Gueck, ELwoop. P&S Docket No. 5174. Consent order 


Hanson, ArnoLb. P&S Docket No. 5007. Consent order — 
Sanction 


Harpy, Harry C. and Epitu G. Harpy. P&SDocket No. 
4615. Order removing stay order after judicial review 


Harpy, Harry C.and Epitx G. Harpy. P&S Docket No. 
4615. Termination of suspension 


Harker, Fart H. P&S Docket No. 5191. Consent order 


HarTMAN Livestock Commission Co., Inc. P&S Docket 
No. 5166. Consent order ; 


HELLER, JAMES Louie. P&S Docket No. 4977. Checks or 
drafts — insufficient funds — Purchase price — 
failure to pay when due — flagrant and repeated 
violations — Sanction 
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Agriculture Decisions — Cont. 


Hines, Tommy J. and Bossy T. Hinpev. P&S Docket No. 
4959. Consent order. . 


Hines, Tommy J. P&S Docket No. 4890. Consent order — 
Sanction 


Hopce, Tom. P&S Docket No. 5068. Bonding require- 
ments — failure to comply with — Sanction 


Howson, Terry. P&S Docket No. 5139. Consent order . 


Hooyer, Bruce A. P&S Docket No. 5047. Consent order 
— Sanction 


Hro.icka Bros. Livestock SALEs, INc. v. FRANK Puzaus- 
KAS d/b/a Broken Arrow Rancu. P&S Docket No. 
5133. Default order 


Hus Crry Livestock SAEs, Inc. P&S Docket No. 5167. 
Consent order 


IncBER, Bennyand Louis Notrica. P&S Docket No. 5094. 
Consent order 


Jones BrotuHers Livestock, Inc. and NEALE R. Jones and 
Stantey D. Jones. P&S Docket No. 5044. Consent 
order — Sanction 


KIRKHOLM, STANLEY. P&S Docket No. 5095. Consent order 
— Sanction 


KLINGEMANN, Raymonp J. P&S Docket No. 5061. Consent 
order — Sanction 


Knicut, JAmMes L. P&S Docket No. 5137. Consent order 
— Sanction 


Knopp, Joun E. v. Gravy Primand O iver Bricecs. P&S 
Docket No. 4812. Purchaser — actual — Identity — 
failure to establish — Misrepresentation — failure 
to prove — Dismissal 


Kratzer, Dittarp. P&S Docket No. 5134. Consent order 
— Sanction 


Kroxstrom, H. R. and Martin BauGuer. P&S Docket 
No. 5090. Consent order — Sanction 


Kyper, Ray E. P&S Docket No. 5065. Consent order 
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Packers and Stockyards Act, 1921 — Cont. 


Agriculture Decisions — Cont. 


Lee, Davin V. and Donatp Vance v. Rosert K. Starks, 
d/b/a Western CaTTLeE Company, and Vircm M. 
Kerr. P&S Docket No. 4946. Order of dismissal . 


Leur, Ivan H. P&S Docket No. 5117. Accounts and rec- 
ords — incomplete or incorrect — Insufficient funds 
checks or drafts — Insolvency — Failure to pay when 
due — Sanction 


Leur, Ivan H. P&S Docket No. 5117. Accounts and rec- 
ords — incomplete or incorrect — Checks or drafts — 
insufficient funds — Failure to pay promptly and in 
full — Sanction 


Lenox, Dick, a/k/a Witi1AM R. Lenox. P&S Docket No. 
4110. Termination of suspension 


Lewis, Masorand Henry DeJonc. P&S Docket No. 4789. 
Removal of Stay Order 


Lunot, JAY. P&S Docket No. 5093. Accounts and records 
— failure to properly keep — Financial requirements 
— failure to meet — Failure to pay when due — Sanc- 
tion 


Lunpt, Jay. P&S Docket No. 5093. Order dismissing re- 
spondent’s petition for reconsideration 


MCM Luvestock, Inc. P&S Docket No. 5072. Accounts 
and records — incomplete or incorrect — Improper 
practices — permitting purchases of consigned live- 
stock — Sanction. 


MCM Luvestock, Inc. P&S Docket No. 5072. Removal 
of suspension portion of prior order 


MFA Packinc Division, Inc. P&S Docket No. 5120. Con- 
sent order 


McCa.uistER, JoHN F. P&S Docket No. 4972. Financial 
requirements — failure to meet — Failure to pay 
when due — Sanction 


McCau ey, JAmEs R., JAMES C. McCautey and CHARLES 
R. McCautey. P&S Docket No. 5080. Consent order 
— Sanction 


Matapero NatTIonAL Packinc Houses, Inc. P&S Docket 
No. 5124. Checks or drafts — insufficient funds — 
Failure to pay whendue............... 
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Meats, Inc. and Byron W. Horton. P&S Docket No. 
5037. Consent order 


MicHetson Livestock INTERNATIONAL, INC. v. GEORGE 
Biarrand Dace Biaird/b/a Biair Brotuers. P&S 
Docket N. 4997. Dismissal — settlement between 
parties 


Mip-SoutuH Orper Buyers, Inc. v. TiGE ENTERPRISES, INC. 
Gary Berta, and Piatte VALLEY Livestock, INc. 
P&S Docket No. 4827. Jurisdiction — Secretary not 
deprived of — Sale for cash established — Net pro- 
ceeds — retention of — Wrongful resales — proceeds 
of — Animals delivered and unpaid for — proceeds 
of sale of — Bankruptcy — petition in — Declara- 
tion as constructive trustee of all proceeds from 
wrongful resales 


Joint liability — Constructive trustee — Reparation 
against Gary Berta and Platte Valley 


Mip-SoutH OrperR Buyers, Inc. v. TiGE ENTERPRISES, 
Inc. et al. P&S Docket No. 4827. Stay order — pend- 
ing issuance of further order 


MitcHELL, Max, d/b/a Baxter SALE Company. P&S 
Docket No. 5140. Consent order — Sanction 


NATCHEZ Stockyarps, Inc. P&S Docket No. 5018. Consent 
order 


NATIONAL FARMERS ORGANIZATION, THE Vv. GOLDMINE CarT- 
TLE Co., Inc. P&S Docket No. 4871, Dismissal — 
settlement between parties 


NereELy, FRANKLIN. P&S Docket No. 5036. Consent order 
OveRLAND Stockyarps, Inc., and Pete BELEzzuoLi. P&S 


Docket No. 4883. The corporate respondent — ac- 
tions of 


The individual respondent — cease and desist order 
contentions 


Unfair and deceptive practices — weighing livestock 
at less than their true and correct weights -- False 
and incorrect invoices and accounts of sale — made a 
part of accounts and records — Scales — operating 
in a back-balanced condition — Wilful violations of 
the Act and the regulations — Cease and desist order 
against the corporate and the individual respondent- 
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— Sanction against the corporate respondent 


PatmerR, GerRALD D. P&S Docket No. 5162. Consent 
order — Sanction... 


PERSELL, VERNON. P&S Docket No. 5110. Consent order — 
Sanction . 


Preston, MertIn v. Metapy Bros., Inc. et al. P&S 
Docket No. 4968. Express warranty — absence of 
— Fraud or misrepresentation — absence of — Risk 
of loss after title passes — must be borne by the 
buyer — Dismissal . 


R. P. Lewis & Son Auction Company. P&S Docket No. 
4998. Custodial account for shippers’ proceeds — de- 
ficiencies in — failure to maintain properly — Sanc- 
tion 


Rack.tey, H. C. and Rosert E. ‘“Bos’’ Beck, Jr. P&S 
Docket No. 4075. Consent order — Sanction 


Ratston, Ropert W. P&S Docket No. 5079. Financial re- 
quirements — failure to meet — Insufficient funds 
checks or drafts — Insolvency — Failure to pay when 
due — Sanction 


Rice, Brtrand Lots Rice, d/b/a CLeBurRNE County LIvE- 
stock Auction v. CLenis Witcox and Bit Davis, 
d/b/a Davis Livestock Auction. P&S Docket No. 
4926. Agency — failure to establish — Conspiracy 
— failure to prove — Proceeds of sale — retention 
of — Unjust practice — failure to pay — Reparation . 


Rex Pork, Inc. and Paut H. Botarpi. P&S Docket No. 
5116. Consent order. . 


RusseE__, Georce E. and J. T. Watiace. P&S Docket 
No. 4969. Consent order ...... 


RusseE._, LEONARD. P&S Docket No. 5050. Consent order 
in SME Sd 2 bts p Sours. aot ata cae Sane 


San JosE VALLEY VEAL, INc. and MANuet G. Brazit. 
P&S Docket No. 4744. Unfair practices — dealer and 
market agency engaging in business as packer — 
Purchasing practices — restricting competition — 
Failure to pay purchase price whendue ........... 
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ScurRoEDER, KenNneETH K. P&S Docket No. 5054. Consent 
order — Sanction 


Scuuess.er, Kent. P&S Docket No. 5091. Consent order . . 


Seaton Livestock Auction, Inc. P&S Docket No. 5144 
Consent order 


Surptey, J. G. P&S Docket No. 5163. Consent order 


Sievers, Paut v. Metapy Bros., Inc. et al. P&S Docket 
No. 4967. Express warranty — absence of — Misrep- 
resentation — failure to establish — Risk of loss — 
after title passes must be borne by the buyer — Dis- 
missal 


Sxooc, Ropney A. v. Tuomas E. Toppand Bennett Com- 
MISSION Company, Inc. P&S Docket No. 4944. Dis- 
missal — settlement between parties 


SMELLEY, Derwoop J. P&S Docket No. 4987. Accounts 
and records — failure to properly keep — Insolvency 
— Failure to pay when due — Sanction 


Smitu, Ronatp Bruce. P&S Docket No. 5065. Consent 
order — Sanction 


Smitx County Livestock ExcHAnceE, Inc. and Frep N. 
Neety. P&S Docket No. 5002. Consent order — 
Sanction ee i 

Soutn CENTRAL Livestock DEa.ers, Inc. P&S Docket 
No. 5092. Consent order — Sanction 


STANDARD Beer, Inc. P&S Docket No. 5115. Unfair 
practices — failure to pay when due for livestock pur- 
chased and received in commerce 


STERNES, FarREL L. v. CALiFoRNIA Livestock MARKETING 
Association. P&S Docket No. 4928. Unfair and de- 
ceptive practices — overcharging — Reparation for 
overcharge 


Stewart, Troy D., d/b/a DaVita Meat Co., DaVita 
Meat Co., Inc. and Barpara E. Stewart. P&S 
Docket No. 4857. Accounts and records — incom- 
plete and incorrect — Insufficient funds checks — 
Failure to pay when due .. 





CUMULATIVE LIST OF DECISIONS REPORTED 


Packers and Stockyards Act, 1921 — Cont. 


Agriculture Decisions — Cont. 


TALBERT, Max. P&S Docket No. 4850. Termination of 
suspension 


Tate, D. L. P&S Docket No. 5073. Checks or drafts — 
insufficient funds — Purchase price — failure to 
pay when due — Insolvency — Sanction . 


TuHompson Farms Company. P&S Docket No. 5062. Con- 
sent order 


Tuorp, Gene. P&S Docket N. 4875. Packer operating 
as market agency — in violation of § 201.68 of regu- 
lations — Unfair practices — purchasing livestock 
for others as market agency — Competition in buying 
— restriction of 


Tom Bean Commission Company. P&S Docket No. 5088. 
Custodial account for shippers proceeds — failure 
to maintain and to deposit in in accordance with regu- 
lations — Purchase of consigned livestock by em- 
ployees for their own accounts 


TowNsEND, GeorGE and Mrs. J. A. Townsenp. P&S 
Docket No. 4858. Order vacating Initial Decision and 
remanding case for further proceedings 


TRENTON Livestock, Inc. P&S Docket No. 4678. Order 
vacating stay order 


Van Damme, ALBERT v. Bruce WaGNER. P&S Docket No. 
4866. Dismissal — settlement between parties 


Van LierRE, Don; Ray Van Liere and Ike VAN LIERE. 
P&S Docket No. 5085. Dismissal with respect to 
Ike Van Liere aio ae ners vera 


Van LiereE, Don; Ray Van Liere and Ike VAN LIERE. 
P&S Docket No. 5085. Consent order, and sanction 
against Don Van Liere and Ray Van Liere. . 


Vance, Dewey R. v. NAsuvitLE Livestock CoMMISSION 
Corp., and Ernest E. Tipwett. P&S Docket No. 
5042. Stockyard services — refusal to render — Cash 
only basis — refusal to do business on — Complaint 
untimely filed — dismissal ..... 


VeEENSTRA, WitBuR J. P&S Docket No. 5059. Consent 
order — Sanction 





CUMULATIVE LIST OF DECISIONS REPORTED 
Packers and Stockyards Act, 1921 — Cont. 


Agriculture Decisions — Cont. 


VeRNON CALHouN PackinG Co., Inc. P&S Docket No. 
4955. Consent order 


Vinson, Rosert W.P&S Docket No. 5165. Consent order 
— Sanction 


. H. ‘“*Bitt’’ May Livestock Commission Co., Inc. P&S 
Docket No. 4973. Failure to properly keep accounts 
and records — Improper practices — permitting em- 
ployee to purchase consigned livestock for his own 
account — purchasing consigned livestock for own 
account 


W. J. Fisher Meats, Inc.and W. J. Fisner. P&S Docket 
No. 5053. Consent order 


W AGENBLAST, JOHN E. v. THE MAprRAs AuctTION YARD, INC. 
P&S Docket No. 4996. Dismissal — settlement be- 
tween parties 


WaGENBLAST, Mrs. LEE v. THE Mapras AvucTION YARD, 
Inc. P&S Docket No. 5015. Dismissal — settlement 
between parties 


Wacner Mitts, Inc. v. Paut Spence, Union StTockyARDS 
Company, Inc., and Dr. Fioyp Lee Prater. P&S 
Docket No. 4925. Contract — failure to establish 
breach of — Inspection — adequacy of — Express 
warranty — absence of — risk of loss must be borne 
by the buyer after title passes — Dismissal 


Wacner Mitts, Inc. v. Paut Spence, Union Stockyarps 
Company, Inc. and Dr. Fitoyp LEE Prater. P&S 
Docket No. 4925. Order on reconsideration 


Wa ker, Morais, et al. P&S Docket No. 5067. Bonding 
requirements — failure to comply with — Sanction 


Wa tker, Morris, et al. P&S Docket No. 5067. Cone 
mental terminating suspension .. . 


Wat er, Situ and C. R. ‘‘Bos’’ Younc. P&S Docket 
No. 4961. Decision and order ..... 


Watter, Smit and C. R. ‘‘Bos’’ Younc. P&S Docket 
No. 4961. Order granting motion to withdraw ap- 


Weaver, Davin, Jr.P&S Docket No. 5096. Consent order .._«—s—s—sdiiwsw. 





CUMULATIVE LIST OF DECISIONS REPORTED 


Packers and Stockyards Act, 1921 — Cont. 


Agriculture Decisions — Cont. 


WepEL, ArtHuR JoHn. P&S Docket No. 4892. Checks or 
drafts — insufficient funds — Failure to pay when 
due — Alleged errors in bank account no defense for 
violations 


Wenzi, Gienn. P&S Docket No. 4076. Supplemental 
terminating suspension 


WHITAKER, Marvin v. Patrick CuLLen. P&S Docket 
No. 4916. Acceptance — revocation barred — Dis- 
missal 


WIEMKEN, ELpon and Ronatp Dous ter. P&S Docket No. 
5048. Consent order — Sanction 


Wits, F. R. P&S Docket No. 5130. Consent order 


Wor.tp Wipe Mears, Inc. P&S Docket No. 4954. Consent 
order 


Wors.Ley, Braxton McLinpen. P&S Docket No. 4716. 
Order vacating stay order 


YounGc, RicHarp A. and Movunpsvit_e Livestock AUCTION 
Co., Inc. P&S Docket No. 4761. Accord and satis- 
faction not established — Delivery established — 
Deductions allowed for separate and unrelated trans- 
actions — Evidence — absence of as to cause of con- 
dition — present as to delay in transit — Risk of loss 
— bearer of 


ZENNER'S Meat Co., a corporation, and Georce P. 
ZENNER, JR., an individual. P&S Docket No. 4895. 
Consent order 


COURT DECISION 


NEUGEBAUER, SAM v. LARRY L. Ryken, d/b/a YANKTON 
Livestock Auction Market. UNITED Srates, /nter- 
venor. DCSD S. DAK. CIV 74-4018. Upholding 
Secretary's reparation order 





CUMMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


AGRICULTURE DECISIONS 


A. Cava.iaro Co., Inc. v. THE FARMERS GREEN THUMB 
Inc. PACA Docket No. 2-3863. Default 


. CAVALLARO Co. INc. v. FERREIRA WHOLESALE Fruit AND 
Propuce. PACA Docket No. 2-3858. Default 


. Dupa & Sons Coop. Assn. v. Farm To Market, Inc. 
PACA Docket No. 2-3715. Default 


. C. Carpenter, Inc. v. Nu-Way Foop Propucts, Inc. 
PACA Docket No. 2-3741. Default 


. E. Apert & Sons, Inc. v. Moyers Potato Cuips. 
PACA Docket No. 2-3740. Default 


. J. Camp, Inc. PACA Docket No. 2-3957. Consent 
order — Sanction 


. J. Sates Company v. Grant Propuce Co., Inc. PACA 
Docket No. 2-3704. Default 


. J. SALES Company v. Leon W. Bunce,d/b/a Tar HEEL 
Tomato Company. PACA Docket No. 2-3783. Default 


. J. TEBBE & Sons Company v. Fruit & Propuce PREPAK, 
Inc. and/or AMERICAN Brokers. PACA Docket No. 
2-3517. Invoice prices — balance due — Reparation 
for 


. J. Tepspe & Sons Company v. Fruit & Propuce PrRE- 
PACK, Inc. and/or AMERICAN Brokers. PACA Docket 
No. 2-3517. Order on reconsideration 


Apams Marketinc Co., Inc. PACA Docket No. 2-3594. 
Net proceeds — failure to remit — Failure to pay 
when due — Flagrant and repeated violations — 
Failure to deliver — Sanction 


Apvams Fruit & Importinc Co. v. A. P. & P. Grape Com- 
PANY. PACA Docket No. 2-3334. Order amending 
prior order : : 


Apo.pH & CeresiA Propuce Co., Inc. v. Mona M. ApRILE, 
d/b/a WuoLesaLeE Market. PACA Docket No. 2- 
3724. Default 


A.uiED Foop Brokers,a/t/a Fioripa Citrus SALEs Co. v. 
Purity Foop Co., Inc. PACA Docket No. 2-3568. 
Default 





CUMULATIVE LIST OF DECISIONS REPORTED 
Perishable Agricultural Commodities Act, 1930 — Cont. 


Agriculture Decisions — Cont. 


AMERICAN Brokers, Inc. PACA Docket No. 2-3516. Fail- 
ure to account truly and correctly and to remit col- 
lected purchase prices to shippers — Wilful, flagrant 
and repeated violations — Publication of facts 


AMERICAN Foops, Inc. v. Corey Brotuers, Inc. PACA 
Docket No. 2-3300. Allowances or deductions — 
failure to establish — Merchantability — breach of 
warranty claim — Burden of proof — failure to sus- 
tain . 


Contract — cancellation claim — Failure to sustain 
Reparation 


AMERICAN KitTcHEN Foops, Inc. PACA Docket No. 2- 
3754. Consent order — Sanction 


Amico Foops Corp. v. S & K Farms, Inc. PACA Docket 
No. 2-3384. Contract — failure to establish breach 
of — Failure to pay purchase price — Reparation 


ANTHONY Farms, Inc. v. Foop Fair Stores, Inc. PACA 
Docket No. 2-3283. F.o.b. transaction — Arrival 


after normal delivery time — Suitable shipping con- 
dition warranty not applicable — Failure to make 
good delivery claim unsustained — Reparation 


ANTHONY Farms, Inc. v. Foop Farr Srores, Inc. PACA 
Docket No. 2-8283. Stay Order — pending issuance 
of further order... 


AntHoNyY Farms, Inc. v. Foop Farr Stores, Inc. PACA 
Docket No. 2-3283. Order upon reconsideration 


Antico Potato BrRoKERAGE EXCHANGE v. FAIRMONT Foops 
Company, a/t/a Biue Star Division. PACA Docket 
No. 2-3140. Contract terms — deductions not au- 
thorized under — Failure to account fully — Repara- 
tion 


Artuur P. Gumz Farms v. Farm To Market, Inc. PACA 
Docket No. 2-3742. Default ' we 


AsLan, Harry J. v. MAure Sott Company. PACA Docket 
No. 2-3708. Default 


B & L Propuce Or Arizona, Inc. v. E & S Propuce Dist. 
PACA Docket No. 2-3562. Default 





CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930 — Cont. 


Agriculture Decisions — Cont. 


Baer Brotuers, Inc. v. Pinto Farms Market. PACA 
Docket No. 2-3589. Default 


BaLpwin Bros. v. Epwin Sosiecu, Inc. PACA Docket 
No. 2-3659. Default 


Basin Propuce Co., Inc. v. Etizonpo Bros. Propuce, INc. 
PACA Docket No. 2-3772. Default 


Ben Howtmes Potato Co., Inc. v. Farm To Market, Inc. 
PACA Docket No. 2-3775. Default 


BENNINGTON, LEE v. Kinc Or Spups, Inc. PACA Docket 
No. 2-3662. Default 


BerGcoLp, FrANcEs, a/t/a ByFieELD FARM v. RACETRACK 
Propuce Inc. PACA Docket No. 2-3984. Default 


Bert R. Hysets, Inc. v. ExLizonpo Bros. Propuce, INc. 
PACA Docket No. 2-3812. Default 


Bert R. Hysets, Inc. v. Tucker Propuce Co. PACA 
Docket No. 2-3951. Order for undisputed amount 


Best SUPERMARKETS AND GRAND Propuce Co. v. DAVE 
Mitier. PACA Docket No. 2-3619. Default 


Better Taters, Inc. v. Happap & Sons BROKERAGE. 
PACA Docket No. 2-3418. Contract terms — de- 
livered sale — Contract — failure to prove breach of 
— Reparation 


Brancnt & Sons Packinc Co. v. PARAMOUNT TomMaATo & 
Propuce, Inc. PACA Docket No. 2-3867. Default 


Birt ApELMANN Potato Farms v. Dennis, Inc. PACA 
Docket No. 2-3639. Default 


Bit, Koustents & Co., Inc. PACA Docket No. 2-3560. 
Purchase prices — failure to pay — Wilfull, flagrant 
and repeated violations — Sanction 


Bio-Pak Fruit Co., Inc. v. Ess—ENTIAL Propuce INTERNA- 
TIONAL Corp.,a/t/a Epic. PACA Docket No. 2-3806. 
Default 


Bioom, Joseph H.,d/b/a JosepH H. Bitoom Company uv. 
Grant Propuce Co., Inc. PACA Docket No. 2-3796. 
Default 





CUMULATIVE LIST OF DECISIONS REPORTED 
Perishable Agricultural Commodities Act, 1930 — Cont. 


Agriculture Decisions — Cont. 


Biue Ancuor, Inc. v. SAare J. Dotce and Rosario Pan- 
ZARELLA, d/b/a Dotce Bros. PACA Docket No. 
2-3976. Dismissal — on request of complainant 


Biue Goose Growers, Inc. v. TAR HEEL Tomato ComPANy. 
PACA Docket No. 2-3605. Default 


Biue Rippon Sates Company v. Buckeye Tomato Dis- 
TRIBUTORS, INc., and/or Larry Toronto. PACA 
Docket No. 2-3623. Default 


Biue Star Growers, Inc. v. Exizonpo Bros. Propuce, 
Inc. PACA Docket No. 2-3869. Default 


BonaFEDE, Peter, d/b/a J. BonarepE & Sons v. THE 
FarMERS GREEN THumB, Inc. PACA Docket No. 2- 
3811. Default 


BonELL Propuce, Inc. v. Royat Farms, Inc. PACA 
Docket No. 2-3714. Dismissal on authorization of 
complainant 


BorsE.uino Anp FeEr.is1 GraPE Co. v. DELcor Fruit SALEs. 
PACA Docket No. 2-3265. Contract terms — full 
payment before release for inspection — Delay in 
transit not caused by seller — Inspection — untime- 
ly — Inspection report restricted in scope — Suitable 
Shipping condition warranty not applicable — Fail- 
ure to establish alleged breach of contract — Dismis- 
sal 


BorseE_tino ANpD FeEr.ist Grape Co. v. Detcor Fruit 
Sates. PACA Docket No. 2-3265. Stay order 


BorsE_tino AND FeEr.ist Grape Co. v. Detcor Fruit 
Sates. PACA Docket No. 2-3265. Order on recon- 
sideration 


Boston Frozen Foops, Inc. v. REGIONAL SALES Corp. 
PACA Docket No. 2-3271. Contract — independent 
sales — Cover purchase claim — Burden of proof — 
failure to sustain — Reparation . 


Braprorp, A. H. v. KENNETH Stout Propuce, Inc. PACA 
Docket No. 2-3974. Default . 


BrapbLey Propuce Company v. GRAND PRAIRIE PRODUCE 
BrokERAGE, Inc. PACA Docket No. 2-3871. Default 





CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agricultural Commodities Aci, 1930 — Cont. 


Agriculture Decisions — Cont. 


Bristow, AtBert E., d/b/a Kustom Kut Poraro. Fla- 
grant and repeated violations — failure to pay when 
due — Oral hearing — failure to appear — Publica- 
tion of facts 


Bruce Cuurcu, Inc. v. Irsco, Inc. PACA Docket No. 2- 
3574. Default 


Bruce Cuurcu, Inc. v. GRAND PRAIRIE PropucE BROKER- 
AGE, Inc. PACA Docket No. 2-3865. Default 


Bruce New.on Company, Inc. v. RicHARDSON PropucE Co. 
PACA Docket No. 2-3479. Contract — failure to 
establish breach of — Burden of proof — failure to 
sustain — Full purchase price — entitlement to — 
Reparation 


Bup AnTLE, Inc. v. Grant Propuce Co., Inc. PACA 
Docket No. 2-3732. Default 


Bup AnT Lg, Inc. v. MAaure Sott Company. PACA Docket 
No. 2-3760. Default 


Burnanp & Co., Inc. v. EsSENTIAL PropucE INTERNATION- 
AL Corp., and/or GRAND Prairie Propuce BRoKER- 
AGE, Inc. PACA Docket No. 2-3485. Purchaser — 
actual — F.O.B. transaction — suitable shipping 
condition warranty not applicable — Alleged breach 
of contract — burden of proof — failure to sustain 
— Reparation 


BusHMANS’ INCORPORATED v. TIGER-Mo Propuce Co. PACA 
Docket No. 2-3645. Default 


BusuMan’s Inc. v. Larry Miskett Co. PACA Docket No. 
2-3861. Order for undisputed amount 


Busuwick Commission Co., Inc. v. Ropert Nowa. PACA 
Docket No. 2-3981. Default 


C & M Fruit Anp Propuce Co., Inc. v. CHaRLes F. 
McCarthy, d/b/a Coox, McCartuy & Sons. PACA 
Docket No. 2-3627. Default 


C. H. Rosinson Co. v. Farm To Market. PACA Docket 
No. 2-3716. Default 


Cat Fruit v. At Finer. PACA Docket No. 2-3486. Suit- 
able shipping condition — breach of warranty of — 





CUMULATIVE LIST OF DECISIONS REPORTED 
Perishable Agricultural Commodities Act, 1930 — Cont. 


Agriculture Decisions — Cont. 


Damages — measure of — Reparation . 


Cavarco Bros. v. Epwin B. Sosiecu, Inc. PACA Docket 
No. 2-3653. Default ena 

Ca.irorNIA Propuce Distrisutors, Inc. v. Davipson & 
Russ Tomato Co. PACA Docket No. 2-3921. De- 
EON gs 64/reciras 


CaLiFoRNIA Carrots, INC. v. ARLINGTON GROWERS & 
Sates Inc., and/or Soutumost Farms, Inc. PACA 
Docket No. 2-3912. Default .... 


Carcit, Curtis W., d/b/a Carcit Propuce Company uv. 
MicHaet A. WaALLACE,d/b/a WaALLAcE Propuce Com- 


PANY and Oren Ray Hatt. PACA Docket No. 2- 
3591. Default ... 


CaroL-ANN Propuce PackacinG Corp. v. Bart J. Ruc- 
GIERE, JR. PACA Docket No. 2-3791. Default . 


Casa, Lupwic. PACA Docket No. 2-3734. Issues — not 
the same as in the settlement proceeding — Burden 
of proof — suitained by complainant — Consign- 
ment transactions — violations of trust in — The 
corporate veil — no basis for piercing of — Applica- 
tion for license denied 


CascaADIAN Fruit Suppers, Inc. v. R. J. Propuce Com- 
pany. PACA Docket No. 2-3882. Default 


CaTANZARO, VINCENT, d/b/a Boscat Propuce Co. PACA 
Docket No. 2-3956. Consent order — Sanction ....... 


CenTRAL & SoutH AMERICAN Imports ComPANY v. WEST 
InpiEs Foon & Importinc, Inc. PACA Docket No. 2- 
3351. Contract — failure to prove breach of — 
Damages — inconclusive evidence of — Reparation 
for full contract price . 


Counterclaim — Agent — authority of — burden of 
proof — failure to sustain — Damages — failure to 
mitigate in a commercially reasonable manner — Dis- 
missal . 


CENTRAL SANDS Propuce, Inc. v. UNcLE Remus PropuceE 
Company. PACA Docket No. 2-3827. Default ... 


CuarLes T. ALLEN & Sons v. Epwin B. Sosisecn, INc. 
PACA Docket No. 2-3654. Default .............. 





1992 CUMMULATIVE LIST OF DECISIONS REPORTED 
Perishable Agricultural Commodities Act, 1930 — Cont. 


Agriculture Decisions — Cont. 


Cuartey Hayasipa Farms, Inc. v. Sit St Fruit Distrisu- 
rors, Inc. PACA Docket No. 2-3248. Stay order — 
pending issuance of further order 


CuarLey Hayasuipa Farms, Inc. v. St St Fruit Distrisu- 
tors, Inc. PACA Docket No. 2-3248. F.o.b. trans- 
action — lettuce — good delivery standards — failure 
to prove breach of warrant if warranty of — Inspec- 
tion — not timely — Burden of proof — failure to 
sustain as to weight requirements — Contract — 
breach of as to lot 408 — Loss or damage — failure 
to prove — Reparation for balance due 


CHARLEY HAYASHIDA Farms, Inc. v. St St Fruit Distrisu- 
tors, Inc. PACA Docket No. 2-3248. Order upon 
reconsideration, and Denial of petition to reopen 


Cuick OrcHarps, Inc. v. UNcLE Remus Propuce Company. 
PACA Docket No. 2-3963. Default 


CLEMENT-JONES, INc. v. CHERRY Foops, Inc. PACA 
Docket No. 2-3498. Broker — right of to commission 
— Brokerage commission — failure to pay — Repara- 
tion 
Counterclaim — charges of not supported by evi- 
dence — Dismissal 


CLEMENT-JONES Co., INc. v. CHERRY Foops, Inc. PACA 
Docket No. 2-3498. Denial of petition to reopen 


Cunt Wester Propuce Co., Inc. v. Pickett PRODUCE 
Co.PACA Docket No. 2-3879. Default 


Cotorapo Potato Growers EXCHANGE v. ANTHONY J. 
LevaTino, Inc. PACA Docket No. 2-3947. Default . 


Commopity MARKETING Company v. R & L Propuce Co. 
PACA Docket No. 2-3563. Default 


Commopity MAarKETING ComPpANy v. Summit Potato 
Propucts, Inc. PACA Docket No. 2-3709. Default 


Commopity MARKETING Company v. GRAND PRarRIE Pro- 


puCcE BrokErRAGE, Inc. PACA Docket No. 2-3838. De- 
fault 


Community-SurFoik, Inc. v. THE FARMERS GREEN THUMB, 
Inc. PACA Docket No. 2-3809. Default 





CUMULATIVE LIST OF DECISIONS REPORTED 
Perishable Agricultural Commodities Act, 1930 — Cont. 


Agriculture Decisions — Cont. 


ConTINENTAL Propuce Co., Inc. v. GRANT Propuce Co., 
Inc. PACA Docket No. 2-3816. Default .... 


CONTINENTAL Propuce Co., INc. v. NATIONAL Propuce Co. 
Or Miamt1, Inc. PACA Docket No. 2-3739. Default 


Co-Operative Growers’ AssociaTiIon, Inc. v. W. W. Suip- 
MAN & Son. PACA Docket No. 2-3400. F.o.b. trans- 
actions — fresh corn — Notice of rejection — time of 
— Burden of proof — failure to sustain — Accept- 
ance — Suitable shipping condition — breach of 
warranty of — Damages 


Acceptance — Suitable shipping condition — failure 
to prove breach as to 500 crates — Grade — failure 
to meet as to 100 crates — Express warranty as to 
grade — breach of — Damages 521—22 


Total contract prices — total damages — Reparation. 521—22 


Cook Propuce, Inc. v. FepERAL Fruit & Propuce Co. 
PACA Docket No. 2-3187. Contract terms — failure 
to conform to — Rejection timely — Good delivery 
standards — failure to meet — Dismissal 


Prevailing party — entitlement and award of fees 
and expenses to respondent 


Cook Propuce, Inc. v. Mr. Taco Propuce Company. 
PACA Docket No. 2-3821. Default 


Corrin Propuce SAugs, INc. v. WHOLESALE PropucE Sup- 
pty, Inc. PACA Docket No. 2-3409. Acceptance — 
by unloading — Contract — breach of — Damages 
— measure of — Dismissal 


Counterclaim — for excess payment — Reparation 
awarded for . 


Cove VaLLey Packers v. Dotce Brotuers. PACA Docket 
No. 2-3851. Default . 


CrossettT1 Frozen Foops, Inc. v. Squire Foop Distrisu- 
tors, Inc. PACA Docket No. 2-3774. Default 


Crown OrcHarp Company v. Mip-VALLEY Propucts Corp. 
PACA Docket No. 2-3313. Contract price — recovery 
of — Commercial value — absence of upon return of 
goods — Inspection — failure to seek — Wrongful 
rejection — Reparation.... 





CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930 — Cont. 


Agriculture Decisions — Cont. 


Crown OrcHARD Company v. Mip-VALLEY Propucts Corp. 
PACA Docket No. 2-3313. Stay order pending issu- 
ance of further order 


Crown Sates Company, Inc. v. Evizonpo BrotTHers Pro- 
pucE, Inc. PACA Docket No. 2-3762. Default 


D’Arrico Bros. Co. Or Mass. v. THE FARMERS GREEN 
Tuums, Inc. PACA Docket No. 2-3721. Default . 


D’Arrico Bros. Co. Or CaA.irornia v. GRANT Propuce Co., 
Inc. PACA Docket No. 2-3777. Default 


Datey Anp Sons v. Cuer Francisco, Inc. PACA Docket 
No. 2-3436. Contract — prerequisite to — Evidence 
— sales memo presenting conditional contract — 
Sample shipment of frozen blueberries — failure to 
approve in good faith — Dismissal 


Davita DistrisutinG Co., Inc. PACA Docket No. 2-3624. 
Wilful, flagrant and repeated violations — failure to 
pay promptly and in full — Publication of facts 


De Bruyn Propuce Co. v. CuHer Epwarp Foops, Inc. 
PACA Docket No. 2-3642. Default . 


DEARDORFF-JACKSON Co. v. Davipson & Russ Tomato Co. 
PACA Docket No. 2-3862. Default 


DEARDORFF-JACKSON ComPANY v. LiLiTA SALEs, Inc. PACA 
Docket No. 2-3508. Contract prices — balance due — 
incorrect amount claimed — Reparation for correct 
amount . 


Dennis, Inc. PACA Docket No. 2-3652. Flagrant and re- 
peated violations — failure to pay promptly and in 
full — Sanction 


Desert Maaic, Inc. v. Exizonpo Bros. Propuce, Inc. 
PACA Docket No. 2-3794. Default . 


Devita Fruit Co. PACA Docket No. 2-2204. Removal of 
stay order 


D1 Giota, AMATORE v. ALBERT V. Jackson, d/b/a A. V. 
Jackson & Son. PACA Docket No. 2-3688. Default . . 


DiamonpD Fruit Growers, Inc. v. Grant Propuce Co., 
Inc. PACA Docket No. 2-3729. Default 





CUMULATIVE LIST OF DECISIONS REPORTED 
Perishable Agricultural Commodities Act, 1930 — Cont. 


Agriculture Decisions — Cont. 


DiamonpD Fruit Growers, Inc. v. GeorcE Joun LeEGGIo, 
d/b/a Georce Leccio Fruit Basket. PACA Docket 
No. 2-3980. Admission of liability 


Drsetia, Louis, d/b/a Drpetta & Sons v. THE FARMERS 
GREEN TuuMB, Inc. PACA Docket No. 2-3810. De- 
fault . . 


Dixte Snack Foops, Inc. PACA Docket No. 2-3537. 
Purchases — failure to pay when due — wilful, fla- 
grant and repeated violations — Publication of facts . 


Dixon Tom-A-Toe Cos., Inc. v. Custom Packinec, LTp. 
PACA Docket No. 2-3692. Default 


Dominic V. Ganpo.tro, Inc. v. THE FARMERS GREEN 
Tuume, Inc. PACA Docket No. 2-3720. Default 


Donton TRADING Company, LTp. v. SHIPPERS SERVICE 
Company, Inc. PACA Docket No. 2-3935. Dismissal 
— settlement between parties ... 


Donon TRADING Company, LTp. v. SHippers SERvICE Com- 
PANY, Inc. PACA Docket No. 2-3936. Dismissal — 
settlement between parties . 


E. A. Brown TomatTogs, Inc. v. Patrick M. Karam, 
d/b/a R. J. Propuce Company. PACA Docket No. 
2-3945. Default 


MAYBERRY JOHNSON City Propuce Co., Inc. PACA 
Docket No. 2-3453. Purchase prices — failure to pay 
promptly and in full — Wilful, flagrant and repeated 
violations — Publication of facts....... 


Epwin B. Sosiecu, Inc. PACA Docket No. 2-3616. Pur- 
chase prices — failure to pay promptly and in full — 
wilfull, flagrant and repeated violations — Publica- 
tion of facts 


E.izonpo Bros. Propuce, Inc. PACA Docket No. 2-3829. 
Agreed purchase prices — failure to pay promptly 
and in full — wilful, flagrant and repeated violations 
— Sanction. 


Export TRADING Company v. ANTHONY J. LEvaTINo, INC. 
PACA Docket No. 2-3975. Default . . 


F. H. Hocue Propuce Company v. Irsco, Inc. PACA 
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Docket No. 2-3535. Order of default . 


F. H. Hocue Propuce Co. v. Grant Propuce Co., Inc. 
PACA Docket No. 2-3826. Default 


ForJONE, CHARLES v. Epwin B. Sosiecu, Inc. PACA 
Docket No. 2-3698. Default 


Fort Myers Packers v. BLuE IsLtanp, Inc. PACA Docket 
No. 2-3768. Default 


Forney Fruit & Propuce Co., Inc. v. Epizonpo Bros. 
Propuce, Inc. PACA Docket No. 2-3846. Default 


FRANK S. Otiver & Son v. Squire Foop Distrisutors, 
Inc. PACA Docket No. 2-3820. Default 


Fruit Distrisutinc CorporaTION v. R. A. STRAND Co., 
Inc. PACA Docket No. 2-3273. Contract — failure 
to establish breach of — Unloading — constituting 
acceptance — Reparation 


Counterclaim — dismissal of 


FRUDDEN Propuce, Inc. v. SHIPPERS SERVICE Co., INc. 
PACA Docket No. 2-3723. Default 


G & S Propuce Company, Inc. v. M & S DistriputinG 
Company. PACA Docket No. 2-3391. Rejection at 
contract destination — lettuce — Good delivery 
standards — Burden of proof — failure to sustain by 
complainant — Rejection with reasonable cause — 
Dismissal 


G & S Propuce Co., Inc. v. Patrick M. Karam, d/b/a 
R. J. Propuce Company. PACA Docket No. 2-3842. 
Default 


G & S Propuce Co., Inc. v. Scunuck Distrisutinc Co., 
Inc. PACA Docket No. 2-3529. F.o.b. transaction 
— Suitable shipping condition — breach of warranty 
of — Transportation services and conditions — nor- 
mal — Dominion — constituting acceptance — Re- 
sale — gross proceeds more than value of goods 
similar to those required by the contract — Damages 
— absence of — Reparation 


G & S Propuce Company, Inc. v. STEVENSON PRODUCE 
Company, Inc. PACA Docket No. 2-3950. Dismissal 
— on request of complainant 
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G. Fava Company, THE v. B & S WHOLESALE BANANA 
Company. PACA Docket No. 2-3636. Default 


GARDEN State Farms, Inc. v. Cart A. Weser, d/b/a 
WeBER’s Propuce. PACA Docket No. 2-3814. Default 


GarDEN STATE Farms, Inc. v. Max & Son WHOLESALE 
Fruit & Propuce. PACA Docket No. 2-3860. Default 


GARDEN STATE Farms Inc. v. A. CARDAMONE & Sons, INc. 
PACA Docket No. 2-3915. Default . 


GARDEN STATE Farms, Inc. v. FALK’s Distrisutors, INc. 
PACA Docket No. 2-3946. Default 


Garin Company, THE v. Paut S. VILLARREAL d/b/a 
RELIABLE Propuce Co. PACA Docket No. 2-3969. De- 
MN os cicestee ads 


Garin Company, THE v. Rupy’s Propuce Company. PACA 
Docket No. 2-3648. Default 


GEORGIA VEGETABLE Co., Inc. v. MicHaEL A. WALLACE, 


d/b/a Watvace Propuce Company and/or OrEN Ray 
Hatt, d/b/a Watiace Propuce Company. PACA 
Docket No. 2-3566. Default .... 


GerarD J. ALBERT, INc. v. CoLtony Foop Propucts, INc. 
PACA Docket No. 2-3914. Default 


GILFENBAIN Bros. Co. v. Burton L. Ruve d/b/a Burt’s 
Piace. PACA Docket No. 2-3920. Default 


GIUMARRA VINEYARDS CORPORATION v. NATIONAL PRODUCE 
Co. Or Miami, Inc. PACA Docket No. 2-3685. De- 
Nuk Oe omit ae SON PR re ee 

GLENDALE Propuce Company v. SAa-So Pouttry SA.Es Co. 


Inc. a/t/a VALENTINE Foops. PACA Docket No. 2- 
es RI oh So eo ten eae ah rs 


GLoBAL Foop Exporters, INcorP. v. SOUTHERN CALIFORNIA 
Trapinc Corp. PACA Docket No. 2-3850. Default . 


Gotp, Witt1AM Henry v. Larry Howarp Piotr. PACA 
Docket No. 2-3571. Default 


GotmaAN-HaypeEN Co., Inc. v. Drtamonp C. Inc. PACA 
Docket No. 2-3700. Default ....... 
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GrakseER-Pepe.tis Co. v. Exizonpo Bros. Propuce, INc. 
PACA Docket No. 2-3823. Default 


Granp Prairie Propuce BroxeracE, Inc. v. Roya Pack- 
inc Co. PACA Docket No. 2-3614. Freight advance— 
failure to establish — Freight charges — established 
— Jurisdiction — absence of — Dismissal 


Grant Propuce Co., Inc. PACA Docket No. 2-3834. Fla- 
grant and repeated violations — failure to pay 
promptly and in full — Sanction ............................ 


Grasso, Frep v. Ray FLtemminc Fruit Saves, Inc. PACA 
Docket No. 2-3295. Default 


GREEN VALLEY Propuce Co-Op v. Granp PRAIRIE PropuUCcE 
BroxkeraGE, Inc. PACA Docket No. 2-3590. Default . . 


Grirrin & Branp Or McALLEN, Inc. v. Tony’s Propuce 
Inc. PACA Docket No. 2-3572. Default 


Grirrin & Branp Or McALLEN, Inc. v. Joun P. MILLER 
WHOLESALE Propuce. PACA Docket No. 2-3573. De- 


WUE c 5ccis <e Oitwa 


Grirfin & Branp Or McALLEN, INc. v. ELizonpo Bros. 
Propuce, Inc. PACA Docket No. 2-3908. Default ............. 


GrirFin-Ho_per Company, Inc. v. Exizonpo Bros. Pro- 
puce, Inc. PACA Docket No. 2-3790. Default.................. 


Grizzarp BrotHers v. Wor.tp Propucts, Inc. PACA 
Docket No. 2-3927. Default 


Growers Excuance, Inc. v. Rupy’s Propuce Co. PACA 
SER ED NE oop cin aad Ss wre obES © baddinlae eal 


GuasAvE Propucg, Inc. v. V. F. Lanasa, Inc. PACA 
Docket No. 2-3615. Contract — failure to establish 
breach of — Suitable shipping condition — warranty 
of not applicable — Reparation .............................. 


GuLF-WEsTERN Foop Propucts Company v. M & R Tomato 
Distrisutors, Inc. PACA Docket No. 2-3194. Dis- 
missal — on authorization of parties 


Gutr+ Western Foop Propucts Company v. PRreEvor- 
MAyRSOHN INTERNATIONAL, Inc. PACA Docket No. 
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2-3561. Agency — established — Check — accept- 
ance of by bank constituting accord and satisfaction 
aU. MEIER: i. 645 Ga 5 ins Oa oh cee oe eaves cre caret as 


Guz, Ricwarp, d/b/a RicHarp Gumz Farms v. Farm To 
Market, Inc. PACA Docket No. 2-3909. Default 


Gurpa Farms, Inc. v. Grant Propuce Co., Inc. PACA 
Docket. No. 23-9674. DeeGaade «.... dna oe cicaids Wes mainies 


H. R. Busuman & Son Corp. PACA Docket No. 2-4000. 
Cant ce NN bi. as ioe acd ct hi eae de ewtistaaten ei 


H. H. Mutwarpt Packinc Co. v. Farm Nationa Stores, 
Inc. PACA Docket No. 2-3542. F.o.b. transaction — 
suitable shipping condition — Damages — measure 
of for wrongful rejection — Resale — prompt and 
proper — Suitable shipping condition — applicability 
of — failure to prove breach of warranty of — Repar- 
ee, ee ee re ere pe Se eee cr eee ee eee 


Happap, Georce E.,d/b/a Happap & Sons BRoKERAGE. 
PACA Docket No. 2-3522. Consent order — Publica- 
tion of facts. 


Haat Bros. v. Epwin B. Sosiecu, Inc. PACA Docket 
No. 2-3697. Default 


Har Moon Fruit & Propuce Co. v. Maure Sott Com- 
pany. PACA Docket No. 2-3586. Default.......... 


Hatr Moon Fruit & Propuce Co. v. Maure So.t Com- 
pany. PACA Docket No. 2-3586. sen order senses 
issuance of further order . ‘ ‘ ot 


Hatr Moon Fruit & Propuce Co. v. Maure So.t Com- 
pany. PACA Docket No. 2-3586. Order vacating 
CUO icc Crceeenaee a ’ 


Hank’s Propuce v. Happy VALLEY Farms. PACA Docket 
Pete Dre. I ooo bn hac ein oo bells EO ae bal Seine oy 


HANOVER INTERNATIONAL CORPORATION Vv. BALL BROKERAGE 
Co., Inc.; THomas E. Moore v. HANover INTERNA- 
TIONAL CorPORATION and/or BALL BROKERAGE Co., 
Inc.; D. Parke Custis & Son v. HANOvER INTERNA- 
TIONAL CorPoRATION and/or BALL BroKERAGE Co., 
Inc. PACA Dockets Nos. 2-2914, 2-2880 and 2-2881, 
respectively. Broker — obligations fulfilled — Con- 
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Agriculture Decisions — Cont. 


tract — failure to fulfill rests on complainant, not re- 
spondent — Dismissal . . 


Broker — established — no breach of duties — Dis- 
missal ... 


Broker — obligations of — Damages — absence of 
— Dismissal .. 


Settlement — constituting satisfaction — Dismissal . 


HANOVER INTERNATIONAL CORPORATION V. BALL BROKERAGE 
Co., Inc. PACA Docket No. 2-2914. Denial of peti- 
tions to rehear and to reargue 


Hansen Fruit & Cotp Storace Company v. ELIzonpo 
Bros. Propuce, Inc. PACA Docket No. 2-3849. De- 
fault 


Hansen Fruit & Co_p Storace Company, Inc. v. Bic D 
BrokeraGE Co., Inc. PACA Docket No. 2-3964. De- 
fault..... 


HansEN Fruit Anp Cop SrTorace Co., Inc. v. Bic D Bro- 
KERAGE Co., Inc. PACA Docket No. 2-3964. an 


order — pending issuance of further order . 


Harvey, Ricuarp E., d/b/a GLENN Harvey & Son Pro- 
puce Co. v. Grant Propuce Co., Inc. PACA Docket 
No. 2-3669. Default .. . 


HERBERT, ALFRED v. GuMmLIA Potato Co. PACA Docket 
No. 2-3748. Dismissal — on authorization of com- 
plainant........ 


HoLLANDALE MARKETING AsSOCIATION v. DENNIS, INC. 
PACA Docket No. 2-3643. Default ................. 


Hornunc, ALBert v. Meca, Inc. PACA Docket No. 2- 
3986. Order of default 


Hostetter, Kart v. Grant Propuce Co., Inc. PACA 
Docket No. 2-3670. Default ............. 


Huspsarp Company, THE v. Patrick M. Karam, d/b/a 
R. J. Propuce Company. PACA Docket No. 2-3844. 
SE iO. shoes Pars ce CO RTO See Be ee aes a 


Huster BrokeracE Co. Inc. v. Pepper-Grasso, Inc. and 
JOHN Pepper Foops, Inc. PACA Docket No. 2-3557. 
Default 
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I. M. Younc & Company v. Leon W. Bunce, d/b/a Tar 
HeeEt Tomato Co. PACA Docket No. 2-3911. Default. .. . 


IFSCO, Inc. PACA Docket No. 2-3584. Agreed purchase 
prices — failure to pay in full — Flagrant and re- 
peated violations — Sanction ................. 


INLAND Fruit & Propuce Company v. ELizonpo Bros. 
Propuce, Inc. PACA Docket No. 2-3822. Default .... 


Inter Harvest, INc. v. VEGETABLE MarKeT OF CLEVE- 
LAND, Inc. PACA Docket No. 2-3471. F.o.b. transac- 
tion — Good delivery standards — failure to meet — 
Rejection with reasonable cause — Dismissal 


IntER Harvest v. Rupy’s Propuce Co.PACA Docket No. 
2-3694. Default ......... 


InTER Harvest, Inc. v. JHS Propuce Inc. PACA Docket 
No. 2-3970. Default 


INTERNATIONAL FROZEN Foops, Inc. v. Squire Foop Dis- 
TRIBUTORS, INc. PACA Docket No. 2-3756. Default 


Irvinc Acres v. UNcLE Remus Propuce Co. PACA Docket 
No. 2-3903. Default . . 


J. Acevepo & Sons, et al and J. Acrevepo & Sons, Inc. 
PACA Docket Nos. 2-2717 and 2-2889. Failure to 
pay promptly and in full — flagrant and repeated 
violations — Minority group contention — imma- 
teriality of — Sanction testimony — admissibility 
of — Sanction 


J. Acevepo & Sons, et al and J. Acevepo & Sons, Inc. 
PACA Docket Nos. 2-2717 and 2-2889. Stay order 
pending outcome of proceedings for judicial review . 


J & W BROKERAGE v. ARLINGTON Growers & SALEs, INC. 
PACA Docket No. 2-3839. Default . 


J-B Distrisutinc Co. v. Maure Sott Co. PACA Docket 
No. 2-3613. Default . 


JHS Propuce. PACA Docket No. 2-3725. Dismissal with- 
OGUTIRINOND ok 35408 Sees 


J. A. Woop Company v. Grant Propuce Co., Inc. PACA 
Docket No. 2-3824. Default . 
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J.C. Watson Co. v. Happy VALLEY Farms. PACA Docket 
No. 2-3745. Default 


. C. Watson Company v. Eizonpo Bros. Propvuce, 
Inc. PACA Docket No. 2-3845..Default........... 


. J. Crosett1 Co. Inc. v. Extizonpo Bros. Propuce, 
Inc. PACA Docket No. 2-3847. Default ................0000 00. 


. L. Brancn Packine Co. v. AsHLEY Propuce. PACA 
Docket No. 2-3382. F.o.b. transaction — Suitable 
shipping condition — breach of warranty of — Dam- 
ages — Reparation . 


. R. Frenit Company, Inc. v. THE FARMERS GREEN THUMB, 
Inc. PACA Docket No. 32-8647. Defwalt ..... 2.0.0... ce ee 


. R. Norton Company v. Rupy’s Propuce Co. PACA 
Ss Peed, SE: vb ea eee eben dea cei. 


. S. Kassour & Son, Inc. PACA Docket No. 2-3578. 
Flagrant and repeated violations — failure to pay 
promptly and in full — Publication of facts .. . 


Jack M. Berry & Co., Inc. v. A & E Equipment Co. 
and/or UncLe Remus Propuce, Inc. PACA Docket 
De I Soo tatty t2 oe fe Are.G Mae dd umes Die Meo 


James Bros., Inc. v. Custom Pacxkinc, Ltp. PACA 
Docket No. 2-8855. Default .................005- 


JAMES F. Pontari & Bros. v. Custom Packinc Ltp. PACA 
BOE Tis Bet cD oka kee veneer snr ees 


James Burns & Sons Farms, Inc. v. Grant PRODUCE 
Co., Inc. PACA Docket No. 2-3702. Default....... 


Jarson & Ramporr Co., Inc. PACA Docket No. 2-3833. 
Unjust practices — failure to account truly and cor- 
rectly, failure to pay brokerage fees, and to pay net 
proceeds in full — Flagrant and repeated violations 
eee I ik 55 al eora ts wkin SOs Wes, SOP OS CER OS Ee rea 


Joe McNarr, Inc. v. BrimiIncHAM Propuce, Inc. PACA 
es le Be I a. 6 25 2 ORR FRA 


Joe Puiuuips, Inc. v. Wisitt, Inc. t/a Cowett Anp Lewis 
Propuce. PACA Docket No. 2-3290. Contract — 
breach of — Damages — measure of — Dismissal ................ 
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Joun Mannine & Co. Inc. v. NATIONAL Propuce Co. OF 
Miami, Inc. and/or Geratp F. Covineton, d/b/a 
JERRY CoviNGTOoN BrokEerAGE Co. PACA Docket No. 
2-3376. Broker — Collection of accounts — failure 
to establish authorization for — failure to remit to 
seller — Invoice price — failure to pay — Reparation......... 


JoHN Manninc & Co., Inc. v. Lunpy E. Josty and LEon 
Garpner, d/b/a Josey Brotuers, and/or GeRALp F. 
Covincton, d/b/a Jerry Covincton BrokeracE Co. 
PACA Docket No. 2-3378. Broker — Collection of 
accounts — failure to establish authorization for — 
failure to remit to seller — Invoice price — failure to 
I sees I oa r5 6c Ni ae nis A wa let alee sacs 


JoHN Mannine Anp Co., Inc. v. Bass AND SWAGGERTY, 
and/or Geratp F. Covineton, d/b/a Jerry Covinc- 
TON BrokeracGeE Co. PACA Docket No. 2-3406. 
Broker — payments to not relieving of liability to 
seller — Invoice prices — failure to remit — Notice 
of payments to broker untimely — Reparation ............. 


Joun H. Norman & Sons Distrisutine Co., Inc. v. A& J 
Distrisutinc Co. PACA Docket No. 2-3576. Admis- 
sion of liability . 


Joun H. Norman & Sons Distrisutine Co., Inc. v. PIGGLy 
Wiccty Marion, Inc. PACA Docket No. 2-3579. 
F.o.b. transaction — suitable shipping condition ap- 
plicable — breach of warranty of — Damages — 
measure of — set-off — Dismissal........................ 


Joun H. Norman Anp Sons Distrisutine Co., Inc. v. 
VaLLey Fresn, Inc., t/a VALLEY Pacxacinc. PACA 
Be Pee ies RPE 6s ho kabobs wes adelG eas 


Jones Bros., Inc. v. Micnaet A. WA.tAcE, d/b/a WaAL- 
LACE Propuce Company and/or Oren Ray HaAtt, 
d/b/a Wattace Propuce Company. PACA Docket 
Wet SEs PUNE C8 os a ore cate eae eee 


Jounson, Brooks M.and J. Epmonp JoHNsont/a Brooks 
M. Jounson & Son v. Joun A. ScuHiaAno Propuce 
Co., Inc. PACA Docket No. 2-3423. Seller — actual 
— Contract price — entitlement to — failure to pay 
— Reparation 


Jounson, Harvey R. v. Benny Patomo, d/b/a BENNY 
Patomo Propuce. PACA Docket No. 2-3690. Default  ._—s._«._....... 
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JUNALUSKA APPLE CoopERATIVE AssNn., INC. v. GRANT 
Propuce Co., Inc. PACA Docket No. 2-3728. Default. . . 


Justice, Vernon C. v. Mitrorp Packine Co., Inc. and/or 
Le1powitz PickLe Propucts, Inc. PACA Docket No. 
2-3422. Agency — Burden of proof — failure to sus- 
tain — Dismissal as to respondent Leibowitz Pickle 
Products....... 


Evidence — documentary — Failure to pay agreed 
purchase prices — Reparation against respondent 
Milford Packing Co. . 


K. & C. Foon Sates v. WesTERN FARMERS ASSOCIATION 
and/or Domints Cook McFarianp, Inc. PACA 
Docket No. 2-3335. Dismissal of complaint and cross- 
claim, with prejudice as to both parties 


Kansota Farms v. Dennis, Inc. PACA Docket No. 2- 
3689. Default 


Kapian’s Fruit Anp Propuce Co., Inc. v. ESSENTIAL 
Propuce INTERNATIONAL Corp., a/t/a Epic. PACA 
Docket No. 2-3904. Default 


Katz Company, Inc., THe v. Dennis, Inc. PACA Docket 
No. 2-3628. Default 


KeELMAN Farms Inc. v. BUSHMAN BroKERAGE, Inc. PACA 
Docket No. 2-3227. F.o.b. transaction — Contracts 
— delivered as to grade — Grade requirements — 
failure to meet — Breach of contracts — Authorized 
consignment — Checks — acceptance of constituting 
accord and satisfaction — Dismissal 


Kinc Or Spups, Inc. PACA Docket No. 2-3617. Flagrant 
and repeated violations — failure to pay promptly 
and in full — Sanction 


Kine Or Spups, Inc. PACA Docket No. 2-3617. Order dis- 
missing respondent’s Petition on Appeal . . 


Kinc Minas Packinc Company, Inc. PACA Docket No. 
2-3449. Flagrant and repeated violations — failure 
to pay promptly and in full — Financial condition no 
defense for violations — Bankruptcy — petition 
— Plan of Arrangement for unsecured creditors — 
Wilfulness factor — net negated by inability to pay 
— Publication of facts 
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Knapp-SHErriFF-Kok..e, Inc. v. B. T. Crone Prop. Inc. 
PACA Docket No. 2-3982. Default . 


KunkeEL Co., Inc., THE v. BEARMAN Fruit Company. 
PACA Docket No. 2-3649. Deduction — for repack- 
ing disallowed — constituting failure to pay in full 
— Reparation for deducted amount ... 


L. M. Brower Co., Inc., formerly known as INLAND 
Propuce, Inc. PACA Docket No. 2-3592. Flagrant 
and repeated violations — failure to pay promptly 
and in full — Publication of facts 


La Casita Farms, Inc. v. JoHNsSON City Propuce Co. 
PACA Docket No. 2-3435. Purchases — failure to 
pay for — Allegations — failure to deny — Burden 
of proof sustained — Reparation............... 


LAMANTIA-CuLLuM-Co.tuierR & Co., Inc. v. Bert P. Cas- 
TILLE. PACA Docket No. 2-3270. Consignment — 
nonperformance of sales — Dumping absent evidence 
of — Reparation..... 


LAMANTI4.-CuLLUM-CoLuierR & Co., INc. v. GRANT PropucE 
Co., Inc. PACA Docket No. 2-3678. Default .......... 


Lawonn Bros. v. Kine Or Spups, Inc. PACA Docket No. 
2-3661. Dismissal — agreement between parties 


LeE-ELt Corporation v. Cat-Art Farms, Inc. PACA 
Docket No. 2-3606. Default ... 


Let-Us-Pak v. Etizonpo Bros. Propuce, Inc. PACA 
Docket No. 32-3646: Detealé. ............ 2) 60 5. ices 


Limeco, Inc. v. Coroco, Inc. PACA Docket No. 2-3612. 
Deere ek os Sea ie Pe eee 


Louis Caric & Sons v. Maure Sott Company. PACA 
Docket No. 2-3880. Default .................... 


M. Caratan, Inc. v. JosepH Natartani & Co. PACA 
Docket No. 2-3282. Sales contract — alleged recis- 
sion of — Burden of proof — failure to sustain — 
Damages resulting from complainant’s breach of 
contract — measure of — Reparation for balance due .. 


. Rose & Sons Ltp. v. Ropert Nona. PACA Docket No. 
Re EE bi cv euds as aes Cece ae tance, ae 
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M. Rota & Sons Or Fiorina, Inc. v. Grant Propuce 
Co., Inc. PACA Docket No. 2-3677. Default ...... 


M. & H. Propuce Co., Inc. PACA Docket No. 2-2757. 
Failure to pay promptly and in full — Creditors’ 
agreement to accept 25 % no defense — Repeated and 
flagrant violations — Publication of facts — Equit- 
able estoppel not applicable 


M. & H. Propuce Co., Inc. PACA Docket No. 2-2757. 
Stay order pending outcome ofappeal .................... 


M & R Company v. Maure Soitt Company. PACA Docket 
No. 2-3759. Default . 


M & R Company v. THe Pioneer Fruit & Commission Co. 
PACA Docket No. 2-3424. Contract terms — f.o.b. 
acceptance final — warranty of suitable shipping 
conditions not applicable — Buyer’s remedy — War- 
ranty of grade or quality — failure to submit evi- 
dence of breach of — Reparation......... 


M & S Propucz, Inc. PACA Docket No. 2-3593. Flagrant 
and repeated violations — failure to pay promptly 
and in full — Bankruptcy — voluntary petition in — 
Publication of facts . 


MaccuiAroui, JAMES, d/b/a James Maccuiarcii Fruit 
Co. v. Oasis Garpens, Inc. PACA Docket No. 2- 
3396. Acceptance — by dominion over — Contract 
— failure to prove breach of — Reparation 


Maa1, Inc. v. Exizonpo Bros. Propuce, Inc. PACA 
Docket No. 2-3864. Default . . 


Maine Packers, Inc. v. Monticetto Potato SHIPPERs, 
Inc. PACA Docket No. 2-3597. Acceptance — by un- 
loading — Contract — failure to establish breach of 
— F.o.b. transaction — f.o.b. as to price — delivered 
as to grade — Freight charges — to be provided by 
purchaser — Reparation........ 


Maine Packers, Inc. v. MontTicELLo Potato SHIPPERS, 
Inc. PACA Docket No. 2-3597. Stay order — pend- 
ing issuance of further order 


Marne Packers, Inc. v. MontTIceL_o Potato Suppers, INc. 
PACA Docket No. 2-3597. Order on reconsideration 
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Maine Potato Growers, Inc. PACA Docket No. 2-2981. 
Evidence — unsigned copies of inspection certificates 
— Misbranding — Civil penalties — authority tocon- 
sent to — Sanction ... 


Marine Potato Growers, Inc. PACA Docket No. 2-2981. 
Order denying petition for reconsideration 


Marne Potato Growers, Inc. PACA Docket No. 2-2981. 
Stay order — pending outcome of proceedings for 
Re NON 3 3. cic $8 POTS. HERR. 


MAINLINE Potato Co., Inc. v. Dennis, Inc. PACA Docket 
Se ee BN 5 hb. 20 oc caer te eRe are eee 


MARSHALL Propuce Co., Inc. v. Mr. Taco Propuce Com- 
pany. PACA Docket No. 2-3853. Default.............. 


MARSHALL Propuce Co., INc. v. JOHNSON PrRopUCE and 
C & C Propuce. PACA Docket No. 2-3854. Default ... 


MARSHALL Propuce Co., Inc. v. Diamonp C. Inc. PACA 
Docket No. 2-3840. Default 


Massey-CoLeMAN v. Bert P. Castitte. PACA Docket 
No. 2-3622. Default 


MarTIN Propuce Company, Inc. v. Dtamonp C. 
PACA Docket No. 2-3758. Default 


Martori Bros. Distriputors v. KLemmAN & Hocuser, 
Inc. PACA Docket No. 2-3559. Dismissal — on au- 
thorization of complainant . 


Marvin TracasH Co., Inc. PACA Docket No. 2-2700. 
Stay order pending outcome of proceedings for judi- 
cial review 


Met FinerMAN Co., Inc. v. MonTGOMERY BROKERAGE Co. 
PACA Docket No. 2-3598. Guarantee of payment — 
failure to prove — Evidence — executed affidavit — 
Contract — failure to prove breach of — Burden of 
proof — failure to sustain — Dismissal 


MEL FinerMAN Co., Inc. v. Maure Sott Co. PACA Dock- 
et No. 2-3722. Default 


MENDELSON-ZELLER Co., INc. v. MicHaset J. Naviio, 
Inc. PACA Docket No. 2-3434. Accord and satis- 





CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930 — Cont. 


Agriculture Decisions — Cont. 


faction — burden of proof sustained — Check for 
less than total price — acceptance of constituting 
settlement — Dismissal 


MENDELSON-ZELLER Co., INc. v. Irsco, Inc. PACA Docket 
No. 2-3575. Default . 


MENDELSON-ZELLER Co., INc. v. RONALD J. BLEIER d/b/a 
Happy Vatitey Farms. PACA Docket No. 2-3408. 
Contract price — failure to pay — Jurisdiction — 
proved on 5 transactions — unproved on 12 transac- 
tions — Partial payments — allocation of — Repara- 
tion . 


MENDELSON-ZELLER Co., Inc. v. Coroco, Inc. PACA 
Docket No. 2-3663. Default 


Mexican GARDEN Propucts, Inc. v. Avocapo Distrisut- 
ING Company, Inc. PACA Docket No. 2-3719. Default _. . 


MEYER ToMATOES v. GRAND PRAIRIE PRopUCE BROKERAGE, 
Inc., and/or S & S Tomato Co., and/or STANLEY R. 
Ross, Jr. d/b/a A.R.Z. Distrisutinc Company. 
PACA Docket No. 2-3580. Dismissal — on authoriza- 
tion of complainant .. 


MeveER ToMATOES v. PARAMOUNT TomaTo & Propuce, INc. 
PACA Docket No. 2-3868. Default.............. 


Mip-VALLEY Propuce Corp. v. VALLEY PACKING SERVICE 
and/or J. M. Smuckxer Co. t/a Ca.irorniA FARM 
Propucts. PACA Docket No. 2-3036. Order dismiss- 
ing petition for POCOMGMIOTACION. ..... . «cc ce sc te cache ewceen 


Mine Propuce, Inc. v. Diamonp C. Inc. PACA Docket 
an en I on c.g iar ame se hctan Seu suis abet i eb ald had ek VE 


Morrat Lrp., Inc. PACA Docket No. 2-3415. Consent 
order — Sanction 


Mosonnier & Sons, Inc. v. Grant Propuce Co., INc. 
PACA THGCies B60. BO 7 00; THOUS ooo klein ce ds oi ee vo ween 


Monacuino Bros. v. Epwin B. Sosiecu, Inc. PACA 
Docket No. 2-3656. Default 


Monc’s ConsoLipATED Propuce, Inc. v. Happy VALLEY 
Farms. PACA Docket No. 2-3644. Default 





CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930 — Cont. 


Agriculture Decisions — Cont. 


Monterey Bay Pacxinc Company v. Grant Propuce Co., 
Inc. PACA Docket No: 23-3826. Default... ..... 26... aise eee. 


Movsovitz Anp Sons, Inc. v. HerBerT CaLuir AnpD Son. 
PACA Docket No. 2-3922. Dismissal on OR of 
complainant . ~ 


Mike Lemso & Son Inc. v. Hunea Gar Line AssociaTEs, 
d/b/a Rep Fruit Orcnarps. PACA Docket No. 2- 
3801. Default 


MuTuAL VEGETABLE SALES v. HARSHFIELD Bros., INc. 
PACA Docket No. 2-3274. Order on reconsideration. . . . 


Naso-De Camp Company v. GRANT Propuce Co., INc. 
PACA Docket No. 2-3668. Default ................. 


Nep’s Moopy Creek Propuce v. Grant Propuce Co., 
Inc. PACA Docket No. 2-3675. Default ........ 


NitMEIER, Rautpw S. and Wa ter E. NitmererR, a/k/a 
R & W NivMmerer v. EssenTIAL Propuce INTERNATION- 
AL Corp.,a/t/a Epic. PACA Docket No. 2-3910. De- 
fault . 


NorFo_k BANANA DistrisBuTors, INc. v. STANDARD Fruit & 
Steamsuip Company. PACA Docket No. 2-3333. 
F.o.b. transaction — suitable shipping condition — 
breach of warranty of — Damages — Reparation 


Norrotk BANANA DistrisutTors, INc. v. STANDARD FRUIT 
& Streamsuip Company. PACA Docket No. 2-3333. 
Stay order — pending issuance of further order .. 


Norero, CHARLIE v. RicHARD ABRAHAM Warpy, d/b/a 
RicHarD’s Propuce Co. PACA Docket No. 2-3665. 
RPOTNORG bs. oe wd OE. 


NorFo_k BANANA DistrisuTors, INC. v. STANDARD FruIT & 
Steamsuip Company. PACA Docket No. 2-3333. 
Order upon reconsideration . 


NorTHERN Fruit Co., Inc. v. Exizonpo Bros. Propuce, 
Inc. PACA Docket No. 2-3813. Default ........... 


NucuieF SA.Es, Inc. v. Dotce Brotuers. PACA Docket 
No. 2-3830. Default 





CUMULATIVE LiST OF DECISIONS REPORTED 


Perishable Agricult ural Commodities Act, 1930 — Cont. 


Agriculture Decisions — Cont. 


OakFiELD & ELBA Growers, Inc. v. Custom PAckING, 
Lrp. PACA Docket No. 2-3588. Default 


Oxray Propuce Co. v. Farm To Market, Inc. PACA 
Docket No. 2-3743. Default .. 


ONEONTA TRADING CorPOoRATION v. L. R. Morris Propuce 
ExcuancE, Inc. PACA Docket No. 2-366. Admission 
5k Shana teeth ca oe ace athe ccs ie se Ge eA 


Orance County Propuce Growers, Inc. v. GRANT Pro- 
pucE Co., Inc. PACA Docket No. 2-3676. Default .............. 


Orecon Potato, INc. v. GRowER SALES, INc. OF WAsHING- 
ton. PACA Docket No. 2-3620. Default 


Osuita, Inc. v. Maure Sort Company. PACA Docket 
i ee I obs sae Fa lis pe eRe kone ee MS da 


Orto, FRANKLIN H.,d/b/a CENTRAL MARKETING SERVICE. 
PACA Docket No. 2-3818. Consent order — Sanc- 
tion 


OxnarpD Frozen Foops CooperaATIvE v. SquirE Foop Dis- 
tTRiBuTORS, Inc. PACA Docket No. 2-3755. Default ........... 


P. Tavitta Co., Inc. v. B & P Propuce Distrisurors. 
PACA Docket No. 2-3621. Default . 


P. E. I. Propuce Co. Lrp. v. L & M Brokerace Co., 
Inc. PACA Docket No. 2-3455. Failure to deliver — 
constituting breach of contract — Cover purchase — 
recovery of as measure of damages — Damages — 
measure of — Cause of action — absence of — Dis- 


P. E. I. Propuce Co., Inc. v. L & M BroxeraceE Co., 
Inc. PACA Docket No. 2-3455. Order denying mo- 
tion to amend prior order o. 


Paciric Farm Company v. GRANT Propuce Co., 
PACA Deseet No: S-8707: Detawlt . ..w. 6. iic coe ees ea dun 


Paciric Lettuce Company v. IFSCO, Inc. PACA Docket 
No. 2-3602. Default 


PaDEKEN, GrorGE F. and Naa M. Gassis, Co-partners 
d/b/a Royat Meton Company. PACA Docket No. 





CUMMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930 — Cont. 


Agriculture Decisions — Cont. 


2-3462. Consignments — failure to account truly and 
correctly for and to remit net proceeds — Agreed 
purchase prices — failure to pay promptly and in 
full — Wilful, flagrant and repeated violations — 
EN oe oak oe ea Boies DORE E aor een et nas 


PapEKEN, Georce F. and Naa M. Gassis, Co-partners 
d/b/a Royvat Meton Company. PACA Docket No. 
2-3462. Failure to account truly and correctly and to 
remit net proceeds to shippers — Failure to pay 
agreed purchase prices promptly and in full — repeat- 
ed and flagrant violations — Sanction ........... .. 


Pato VERDE Farms, Inc. v. MicHaEL A. WattaAce, d/b/a 
WaALLAcE Propuce Company and/or Oren Ray HALtt, 
d/b/a Wattace Propuce Company. PACA Docket 
Pee: B-BGG8. DN «ss sx Cee TES eee ene 


Pato VERDE Farms, Inc. v. MaureE Sott Company. PACA 
Daeket Ne. S-B707T: DOME « 6 06563 od bsih ck feaae BPA A 


PARAMOUNT ToMATO Anp Propuceg, Inc. PACA Docket No. 
2-3877. Purchase prices — failure to pay promptly 
and in full — wilful, flagrant and repeated viola- 
tions — Sanction 


PATTERSON Propuce Co., INc. v. TERMINAL VEGETABLE Co., 
Inc. PACA Docket No. 2-3374. Order on reconsidera- 
GR vss exch SO veuals. coeds oe eae ee cee 


PaTTERSON FROZEN Foops, Inc. v. CHESAPEAKE CREAM- 
ERIES, Inc. d/b/a Cuesco Foops Division. PACA 
Docket No. 2-3965. Default 


Patsy VicNEeR!I & Sons v. Epwin B. Sosiecn, Inc. PACA 
Docket No. 2-3655. Default 


Pet, Inc. v. Rozen Orcuarps. PACA Docket No. 2-3528. 
Order amending prior order 


Pet, Inc. v. Rosen Orcuarps. PACA Docket No. 2-3528. 
Contract — breach of — failure to perform — Dam- 
ages — measure of — Reparation 


PHILADELPHIA Propuce Crepit & CoLLecTION BurREAU v. A. 
CARDAMONE & Sons, Inc. PACA Docket No. 2-3785. 
WB i uc oss oh awiee nen ogee wee ale asks 





2012 CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930 — Cont. 


Agriculture Decisions — Cont. 


Pickett, ReatHa M., d/b/a Pickett Propuce Company. 
PACA Docket No. 2-3780. Agreed purchase prices 
— failure to pay in full — Wilful, flagrant and re- 
peated violations — Sanction . 


Pippinc Packinc Company, INc. v. JOHNNIE Watts Pro- 
puce. PACA Docket No. 2-3611. Default ........... 


PonperRosA Growers AssociaATION, INc. v. NicKLaus EN- 
TERPRISES, Inc. PACA Docket No. 2-3033. Dismissal 
— settlement between parties 


Poor Boy Potato Co. v. Et Gato Distrisutors. PACA 
Docket No. 2-3985. Default 


Prairie Star Rancnu, Inc. v. Farm To Market, INc. 
PACA Docket No. 2-3776. Default 


Premium Tomato Co. Ltp. v. BANNER Propuce, INc. 
PACA Docket No. 2-3631. Default 


Qua.ity MEton Sates, Inc. v. JosepH J. Saviour, d/b/a 
American Distrisutors. PACA Docket No. 2-3356. 
Notice of rejection — untimely — Acceptance — 
Grade — failure to meet — Breach of contract — 
Damages — plus gross proceeds equaling contract 
price — Dismissal 


QueBEC VEGETABLE DistripuToRS v. GRANT ProbuceE Co., 
Inc. PACA Docket No. 2-3778. Default 


QuEEN CrEEK Potato & Co_p SroraceE Co., Inc. v. Com- 
moDITY MARKETING Company. PACA Docket No. 2- 
3595. Dismissal — settlement between parties 


R. T. Enctunp Company v. IFSCO, Inc. PACA Docket 
No. 2-3691. Default 


R. T. EncLunp Company v. Consumers Propuce Company, 
Inc. Or PirrspurcH and/or U.S. Propuce Distrisu- 
tors, Inc. PACA Docket No. 2-3484. Diversion — 
agreement to — Alleged misrepresentation as to con- 
dition — Burden of proof — failure to sustain — Dis- 
missal 


R. T. Enctunp Company v. Grant Propuce Co., Inc. 
PACA Docket No. 2-3798. Default . 





CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930 — Cont. 


Agriculture Decisions — Cont. 


R. T. Frencn Company, Tur v. Grant Propuce Co., Inc. 
PACA Docket No. 2-3779. Default . . 


RaysurRn Bros., Inc. v. Tucker Propuce Co. PACA 
Docket No. 2-3601. Dismissal — settlement between 
parties 


RayBurn Brotuers, Inc. v. Ronnie G. Murpureet, d/b/a 
Murpuree’s Propuce. PACA Docket No. 2-3949. 
Default ... 


Ricuarp A. Gtass Co., Inc. v. Extizonpo Bros. Propuce, 
Inc. PACA Docket No. 2-3870. Default . . . 


RIVERBEND Farms, Inc. v. Dotce Brotners. PACA 
Docket No. 2-3831. Default 


Ritz MuckKLanp Farms v. Epwin B. Sosiecn, Inc. PACA 
Docket No. 2-3658. Default ................. 


Rocers Propuce Co. v. Bert P. Castitte. PACA Docket 
NN. SOTEF See. haeends 


Rounp Butte Growers ANp Suppers, Inc. v. Scorr 
Finks Company, Inc. PACA Docket No. 2-3337. 
F.o.b. transaction — shipping point to Kansas 
City, Mo. — Diversion constituting acceptance — 
Refrigeration — half stage icing rule not unreason- 
able — Delay in transit — after arrival at and diver- 
sion in contract destination — responsibility for — 
Reparation ... 


Roya. Kines Row, Lrp. v. Witsur F. Wituiams, d/b/a 
W. F. Wituiiams Company. PACA Docket No. 2-3718. 
ee. Pc. cea 3d ee. ae. 4 


Roya Packine Co. v. GRAND PrRarrRIE Propuce BROKER- 
AGE, Inc. PACA Docket No. 2-3555. Purchaser — 
actual — Burden of proof — failure to sustain — 
Dismissal 


Roya Packinec Co. v. GRAND PRIAIRE Propuce BROKER- 
AGE, Inc. PACA Docket No. 2-3556. Purchaser — 
actual — Burden of proof — failure to sustain — 
Cause of action — absence of — Dismissal 


Rowcuirre, Harotp A. v. Epwin B. Sosisecn, Inc. PACA 
Dated Na. DAGNs. TG ss. Sa A ee bg cede BES 





2014 CUMULATIVE LIST OF DECISIONS REPORTED 
Perishable Agricultural Commodities Act, 1930 — Cont. 


Agriculture Decisions — Cont. 


Russet. Dopp & Sons Farms v. NortH CENTRAL MARKET- 
ING Service. PACA Docket No. 2-3672. Admission 
of liability . 


S. KENNEDY VEGETABLE & Livestock Co. v. Dennis, INc. 
PACA Docket No. 2-3638. Default 


S. & H. Packine Co. v. Suppers Service Co., Inc. PACA 
ey NS ee re ere ee ares 


S & K Farms, Inc. v. PAN AMERICAN Propuce Co. and 
Pan AmeErIcAN Growers, Inc. PACA Docket No. 2- 
3164. Contract — breach of — Damages — measure 
of for nondelivery — Market value — determined as 
cover goods purchase price — Reparation ...................... 


SarkHon, Mario v. RussEtt-Warp Company, Inc. PACA 
Docket No. 2-3558. Acceptance by unloading — 
Contract — failure to prove breach of — Reparation...............-. 


Satt City Propuce Co., Inc. v. Loretta M. Witcox, 
d/b/a Witcox Propuce. PACA Docket No. 2-3800. 
NG ions 0, cris ct ire ee be oy Ue ea ea: ater Aree Ce estes teal a 


SAMSEL, RALPH CHAPMAN v. GRANT Propuce Co., INc. 
PACA Docket No. 2-3671. Default ............... 


Sam Wonc & Son, Inc. v. Omeca Propuce Co. PACA 
Docket No. 2-3713. Default . 


Santo Tomas Propuce ASsSsociATION v. GRANT PRODUCE 
Co., Inc. PACA Docket No. 2-3731. Default.................... 


Santo Tomas Propuce AssociaTION v. Paut S. VILLAR- 
REAL, d/b/a RELIABLE Propuce Company. PACA 
Docket No. 23-3712. Defamilt ............66.008. 


Santa Ciara Propuce, Inc. v. JHS Propuce Inc. PACA 
Docket No. 2-3971. Default 


Scuwartz, JosepH F. and Jutes Scuwartz, d/b/a New 
Market Propuce Company v. Eucene G. Woopcock 
Propuce Company. PACA Docket No. 2-3875. Order 
for undisputed amount 


Senini Arizona, Inc. v. GRAND Prairie Propuce BroKErR- 
AGE, Inc. PACA Docket No. 2-3917. Default................... 





CUMULATIVE LIST OF DECISIONS REPORTED 
Perishable Agricultural Commodities Act, 1930 — Cont. 


Agriculture Decisions — Cont. 


Senini Arizona, Inc. v. G. I. Propuce Co., Inc. PACA 
Docket No. 2-3918. Default 


SHEFFIELD, Donatp R., an Individual t/a Donatp R. 
SHEFFIELD BrokERAGE Co., a/t/a Donatp R. SHEF- 
FIELD Distrisutinc Co. PACA Docket No. 2-3221. 
Consent order — Sanction 


SHuBACK Farms, INc. v. KAREN Truckinc & Hay Company 
and/or Mitton Gittin. PACA Docket No. 2-3803. 
PI as ost RE leben dee 


Sip Lipsicg & Co. v. Joe Betson. PACA Docket No. 2- 
3191. Contract terms — track sale basis — Contract 
price — failure to pay in full — Inspection — re- 
stricted — Wrongful rejection — Damages — Repa- 


Stipney Newman & Co., Inc. and WitiiAm Turino Co., 
Inc. PACA Docket No. 2-3744. Joint venture — 
absence of — Management agreement — not exceed- 
ed by disclosed agent — Proprietary interest — to 
share profits as compensation only for services — 
Cause of action — alleged against partnership or 
joint venture — not alleged, in the alternative, 
against either individual — Dismissal .................. 


S1InALOA Propuce Co., Inc. v. GRAND PRAIRIE BROKERAGE 
Inc. PACA Docket No. 2-3454. Dismissal — settle- 
WOE HOEWOON DANEIEE: 6.2 SK es 6 FR d re Oe I BA 


SMELTZER OrcHarD Co. v. Marriott Corporation. PACA 
Docket No. 2-3585. Dismissal on authorization of 
complainant 


Smiru Potato Co. v. Bert P. Castitte. PACA Docket No. 
2-3425. Order of default 


Sorkin, Martin, d/b/a TikvAn OrcHARDs v. WALTER D. 
Stoan. PACA Docket No. 2-3948. Default 


SouTHERN DELAWARE TrucK Growers AssociaATION, INc. 
uv. Racetrack Propuce Inc. PACA Docket No. 
2-3983. Default 


SouTHLAND Propuce Company, d/b/a Keystone Propuc= 
Co. v. Joun H. Norman & Sons Distrisutine Co., 
Inc. PACA Docket No. 2-3782. Admission of liability 





2016 CUMMULATIVE LIST OF DECISIONS REPORTED 
Perishable Agricultural Commodities Act, 1930 — Cont. 


Agriculture Decisions — Cont. 


Soutuwest Propuce, Inc. PACA Docket No. 2-2997. 
Failure to pay promptly and in full — flagrant and 
repeated violations — Sanction 


SoutHwest Propuce, Inc. PACA Docket No. 2-2997 
Stay order pending outcome of proceedings for judi- 
cial review 


SoutuHwest Propuce, Inc. PACA Docket No. 2-3696. 
Dismissal of Notice to Show Cause . 


SPRINGFIELD Tomato, Inc. v. A. CARDAMONE & Sons, INc. 
PACA Docket No. 2-3966. Default 


Sprecat Fodps, Inc. v. CENTRAL Foops DistrisuTors. 
PACA Docket No. 2-3937. Default 


STANDARD Fruit & VEGETABLE Co., INC. v. JOHNSON PRo- 
pucE AND C & C Propuce. PACA Docket No. 2-3905. 
Default 


State Propuce Brokers, Inc. v. JAMES P. Moreno, d/b/a 
Bic VALLEY Propuce Distrisutors. PACA Docket 
No. 2-3941. Default 


STILLMAN Propuce Co., Inc. PACA Docket No. 2-3543. 
Flagrant and repeated violations — failure to pay 
promptly and in full — Publication of facts .. . 


Sun Trapinc Co., Inc. v. Toro Trapinc Co. PACA Docket 
No. 2-3456. Dismissal — settlement between parties . 


Sunny State Propuce Co. v. Happap & Sons BROKERAGE. 
PACA Docket No. 2-3417. Interstate commerce — 
established — Contract — failure to prove breach of 
— Credible evidence — absence of — Reparation............ 


SUNDANCE Fruit CompANy v. WHOLESALE Suppty, INc. 
and/or Bonanza Distrisutors, Inc. PACA Docket 
No. 2-3369. Dismissal — on authorization of com- 
plainant 


SUNSHINE Propuce Company v. S1 S1 Fruit DistrisuTors, 
Inc. PACA Docket No. 2-3149. F.o.b. transaction — 
Acceptance by failing to make effective rejection and 
by exercising control 


Contested amount of $218.00 involving brokerage 
services on three transactions 





CUMULATIVE LIST OF DECISIONS REPORTED 
Perishable Agricultural Commodities Act, 1930 — Cont. 


Agriculture Decisions — Cont. 


Total amount now due complainant — Reparation 


SunsuinE Biscuits, Inc. v. JorpE Potato Co., Inc. PACA 
Docket No. 2-3544. Dismissal on authorization of 
complainant, with prejudice. 


SUNSHINE Propuce Company v. S1 S1 Fruit Distrisutors, 
Inc. PACA Docket No. 2-3149. Order er date 
of priororder ... 


T. J. Power & Co. v. VALLEY Fresu, INc., t/a VALLEY 
Pacxaainc. PACA Docket No. 2-3637. Default 


T & L Propuce Co., Inc. v. ELizonpo Bros. Propuce, INc. 
PACA Docket No. 2-3795. Default ...... 


TAMOUZIAN BROTHERS v. PREVOR-MAYRSOHN INTERNATION- 
AL, Inc. and/or Marks-Gruser, Inc. PACA Docket 
No. 2-3055. Contract terms — f.o.b. with additional 
warranties — Breach of contract as to one shipment 
— Damages — Reparation 


TAMOUZIAN BROTHERS v. PREVOR-MAYRSOHN INTERNATION- 
AL, Inc. and/or Marks-Gruser, Inc. PACA Docket 
No. 2-3055. Order upon reconsideration 


Tamouzian Broruers, Inc. v. EssENTIAL Propuce INTER- 
NATIONAL Corp. a/t/a Epic. PACA Docket No. 2- 
3808. Default 


Tex-SanpiA, Inc. v. TicGer-Mo Propuce Co. PACA 
Docket No. 2-3929. Default 


THIELE, CARLYLE R. v. Water Stoan. PACA Docket 
No. 2-3934. Default ...... 


Tuompson, GeorcE B. v. JoHn A. Scu1ano Propuce Co. 
PACA Docket No. 2-3463. meee contract price 
established — Reparation 


Tuompson Saues Co., Inc. v. Pickett Propuce Co. PACA 
Docket No. 2-3733. Default 


THREE ‘‘D”’ Sates, INc. v. PLATTEVILLE Potato Assocta- 
TIon, Inc. PACA Docket No. 2-3480. Agreement as 
to price — absence of — Contract — conclusion for 
‘*B”’ seed potatoes — failure to supply — Breach of 
contract — Damages — absence of for cover purchase 
— Reparation 





CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930 — Cont. 


Agriculture Decisions — Cont. 


TiceR-Mo Propuce Co. v. Grant Propuce Co., Inc. 
PACA Docket No. 2-3720. Default 


TimBer Ripce Fruit Farm v. Crown OrcHarp Company. 
PACA Docket No. 2-3213. Contract price — recovery 
of — Commercial value — absence of upon return of 
goods — Resale — not feasible — Reparation 


TimBer Rince Fruit Farm v. Crown OrcHarp Company. 
PACA Docket No. 2-3213. Stay order . 


Tom Lance Company, Inc. v. Exizonpo Bros. Propuce, 
Inc. PACA Docket No. 2-3931. Default . . . 


Tomatoes, Inc. v. Norman O. Pucacu. PACA Docket No. 
2-3802. Default 


Towne, Burton Avucustus, III, t/a B. A. Towne Fruit 
Co. v. Paut S. VILLARREAL, t/a RELIABLE PRopuUCE 
Company. PACA Docket No. 2-3930. Default 


Tricar Saves, Inc. v. Patrick M. Karam, d/b/a R. J. 
Propuce Company. PACA Docket No. 2-3481. De- 
fault 


Propuce Company v. M & T Cuirico Inc. PACA 
Docket No. 2-3582. F.o.b. transaction — warranty of 
suitable shipping condition not applicable — Con- 
tract — failure to prove breach of — Transportation 
service and conditions not normal — Contract re- 
quirements — met at shipping point — Rejection 
without reasonable cause — Reparation. 


Propuce Company v. M & T Cuirico, Inc. PACA 
Docket No. 2-3582. Stay order 


Propuce Company v. M & T Cuirico, Inc. PACA 
Docket No. 2-3582. Order on reconsideration 


Ucon Propuce, Inc. v. DramMAN Propuce. PACA Docket 
No. 2-3924. Reparation — admission of liability . . 


Unirep MARKETING ExcuancE v. R. J. Propuce Company. 
PACA Docket No. 2-3881. Default . 


V. F. Lanasa, Inc. v. Custom Packxinc Ltp. PACA Docket 
No. 2-3609. Default . . 





CUMULATIVE LIST OF DECISIONS REPORTED 
Perishable Agricultural Commodities Act, 1930 — Cont. 


Agriculture Decisions — Cont. 


V. W. E .ituorpe & Son v. C. H. Rospinson Company. 
PACA Docket No. 2-3736. Dismissal — settlement 
between parties . 


Va.LtEyY Avocapo Sates, Inc. v. SoutHwest Propuce, 
Inc. PACA Docket No. 2-3604. Default 


VatLteEY Avocapo Sates, Inc. v. Coroco Inc. PACA 
Docket No. 2-3906. Default 


VALLEY Fresu, Inc. t/a VAtitey Packinc. PACA Docket 
No. 2-3751. Flagrant and repeated violations — vio- 
lations — failure to pay promptly and in full — Pub- 
lication of facts . 


VaNbE BuntE Bros., Inc. v. Custom Packxine Ltp. PACA 
Docket No. 2-3608. Default 


Vic Mauns, Inc. v. Grant Propuce Co., Inc. PACA 
Docket No. 2-3625. Default 


Vic Manns, Inc. v. AMERICAN Fruit Purveyors, INc. 
PACA Docket No. 2-3680. Jurisdiction — estab- 
lished — Payment plan agreement — Failure to 
prove — Insufficient funds checks or drafts — 
Reparation 


Victor Fruit Growers, INc. v. ESSENTIAL Propuce INTER- 
NATIONAL Corp., a/t/a Epic. PACA Docket No. 2- 
3805. Default 


Vicror Propuce & Kraut Co. v. S & K Farms, Inc. 
PACA Docket No. 2-3197. Contract — failure to 
establish breach of — Contract price — balance due 
on — Reparation ... 


VirciIniA Fruit SALEs Service, Inc. v. GRANT PRODUCE 
Co., Iné. PACA Docket No. 2-3703. Default 


VeELvET TomMATOo CorPORATION v. LoRENzO BarcenA, d/b/a 
B. & P. Propuce Distrisutors. PACA Docket No. 
2-3815. Default ... 


VuKasovicn, Inc. v. Bic D Broxerace Co., Inc. PACA 
Docket No. 2-3916. Default 
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Docket No. 2-3916. Stay order 
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Watters, Inc., d/b/a Harvey ScHWENDIMAN v. IFSCO, 
Inc. PACA Docket No. 2-3603. Default 
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PACA Docket No. 2-3710. Default 
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Watts, JOHN CLARENCE, a/k/a JOHNNIE CLARENCE WATTS, 
a/k/a CriarENcE Monrow Warts, d/b/a JOHNNIE 
Watts Propuce. PACA Docket No. 2-3510. Failure 
to pay promptly and in full — Wilful, flagrant and 
repeated violations — Publication of facts 


WELLs AND WapeE Fruit Co. v. Grant Propuce Co., INc. 
PACA Docket No. 2-3666. Default 


West Coast Packers, Inc. v. WAwoNA FROZEN Foobps. 
PACA Docket No. 2-3859. Default 


West Inpies Foop & Importina, Inc. v. P.A.O. Propuce 
Corporation. PACA Docket No. 2-3387. Contract 
price — concluded upon the evidence as invoice price 
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chantability — failure to establish breach of warranty 
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PACA Docket No. 2-3570. Default 


WesTERN Fruit SALEs Co. v. ESSENTIAL PropuUCcE INTERNA- 
TIONAL Corp.,a/t/a Epic. PACA Docket No. 2-3807. 
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WeEsTERN Fruit Sates Co. v. Mike L. Srerra, d/b/a 
S&S Tomato Co. PACA Docket No. 2-3913. Dis- 
missal — settlement between parties ......... 


Wwe Wor.tp or Foops v. Trinity VALLEY Foops Co. 
PACA Docket No. 2-3390. Jurisdiction — Burden of 
proof — failure to sustain — Dismissal 


WituiaMm Karas &Sons v. Epwin B. Sosiscu, Inc. PACA 
Docket No. 2-3699. Default . . 


Wor, Harry v. MENDELSON-ZELLER Co., Inc. PACA 
Docket No. 2-3474. Contract — failure to establish 
breach of — Evidence — not supporting claim of 
rejection — Reparation . Ke 


Wo tre Orcuarps v. Don Woopen. PACA Docket No. 2- 
3817. Default 


Wricut’s Propuce, Inc. v. C&C Tomato & Propuce Co. 
PACA Docket No. 2-3569. Default 


ZOLLER DIsTRIBUTING INC. v. Maure Sortt Company. 
PACA Docket No. 2-3587. Default .............. 


ZoLLeR DistrispuTING INc. v. Maure Sort Company. 
PACA Docket No. 2-3587. Stay order pending 
issuance of further order 


ZOLLER DistrispuTING Inc. v. Maure Sort Company. 
PACA Docket No. 2-3587. Order vacating stay order .. . 
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Epwarp Mitton Hatt, d/b/a Drx1z Brokerace ComPANy 
v. Mission Suppers, Inc. D.C.W.D. Tenn. Affirm- 
ing Judicial Officer’s decision (33 A.D. 499) ......... 


Epwarp Mitton Hatt, d/b/a Dixie Brokerace CoMPANY 
v. Mission Suppers, Inc. D.C.W.D. Tenn. Revers- 
ing, in part, Judicial Officer’s decision (32 A.D. 1376, 
32 A.D. 1849) 
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GOR © oko oon Serene ia cuneate hee ees eee 


Refusal to show purchase invoices ...................0.0.00050. 


Showing false and increased prices as pur- 
chase prices 


UNFAIR AND DECEPTIVE PRACTICES 
Short-weighing livestock 


Issuing invoices and accounts of sale 


a ee eR et 


UNFAIR PRACTICES 


Dealer engaged in business as packer .....................-005. 


Purchasing livestock for others as market agency 


Employing packer-buyer efnployed by competitor ............... 


Permitting noncompetitive purchases, by agreement 
or arrangement 


UN eo hv sick pow tana ard euoweeenuwee eae oeneeeen 


UNJUST PRACTICE 


NI oka aR TENA hho eRe ee ee 


Retention of net proceeds 


WEIGHMASTER 


Duties and responsibilitiesof .......................04.. 
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Failure to follow Instructions 


WRONGFUL RESALES 
ES ere ere ee 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Agriculture Decisions 
ABANDONMENT 
ID cd rs 8 eee Satie kh ores Be Reaee nd 


ACCEPTANCE 


By exercising control and by failing to make ef- 
ee eT a et EE RE. 


By untimely notice of rejection 517, 521 


By failure to communicate rejection............................892 

eI a 5)c Fis bien cela tae Ooi nis ence greta ore woes 

MII 505 Stes SE cle ep Oe ee es bs aus oo kun umUle y alae aire 
ACCORD AND SATISFACTION 


Proved 
Precluding recovery of balance claimed 
I in dh Tinian ah cd path ia’ gb AUREL AGA oie tek raat ieee ale 


ACCOUNTING 


Failure to account truly and correctly 


ACCOUNTINGS 
OLE TT Tee eee 


AGENT 


Authority of 


AGENCY 


I sil oxi gtr oe ee te 
Established 


AGREED PURCHASE PRICES 
Failure to make full payment promptly 
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AGREEMENT 

Absence of as to price 

OE SI IO a 5a 5 5.6 rei eo he hee eee ee ee eee 
ALLEGATIONS 


eA NINN 55 ER less d'ece dni path edketedeheeereereen 


APPLICATION FOR LICENSE 


REI Ls hia capitis; RIS ok RL eee ea 


APPEAL 


To Secretary, untimely filed .... 22.006 cece eeen 


ARRIVAL 


OO I iii 6555s, Hee aw Cerne bs ee 


Timely at contract destination 


BANKRUPTCY 
Petition in 1879 ,1908 


Plan of arrangement for unsecured creditors ...................1879 


Voluntary petition in 


BANKRUPTCY ACT 


Absence of unconscionable clash with goals of 
the Commodities Act . 


BROKER 


ent to ebtnindion:........ .. ccveg nena vetseh,. .ce 
Authority not established ...... 2.0.60 cc cic nce cones 3 OOy OMe 
PO 65g fad Sa Fick echoes Vee Vina eae eae 

Not relieving liability toseller............................1086 
PRG IIE MN oc RR RTS Cre ik ns cee ees ee ee 


BROKERAGE COMMISSION 


Failure to pay 


Rapevation SF ............. 


BUYING BROKER 


Failure of to remit to sellers funds collected 
from buyers 
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Page 
BURDEN OF PROOF 
Wt Os BNEREM ook. oe cc ccc ces saab haw ee oe eee 


Sustained 


Failure to sustain 914, 1128, 1209, 1213, 
1009 ,1015,1021,1377,1381,1386,1586,1600,1743, 
1940 ,1943 


CAUSE OF ACTION 


INE oes gece a ale cre LS Gi a eta on. kt 


Running against partnership or joint venture ............. 


CHECKS 


Acceptance of constituting accord and satisfaction 903, 1146 


Acceptance of by bank constituting accord and 
INR oi. ser tee Sa om sui hie etch Ode SOE Oe EE 


CHECKS OR DRAFTS 


SI Sty ah, SS a os Sn esos eetelcda 


COLLECTED PURCHASE PRICES 


| eee en re re ear 


COLLECTION OF ACCOUNTS 


Failure to remit 539, 543 
NS SPOTTER CTS TE TE ey eee 


COMMERCIAL VALUE 
Absence of, upon return of goods 1381, 1386 


CONDITION 


I os vd ov GR! hPa bare Sos a it ee cee en aera Re 


CONDITION DEFECTS 
Pe, GER UOTE IE. soi is os cpgotws Bagh 10 le ee RE RSS 


CONSENT ORDER 


MN 5 5 clip. bie grea ded 8 ack oh ka oe T NS Oe. eee 
SE I oy oo recd cs 0 aie oes Sa eS 05 oe ES eee 
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CONSIGNMENT 


Authorization for ........... 


Nonperformance of sales 


CONTRACT 


Breach of astooneshipment.......................... 


Failure to establish breach of .................... 
PEN se eit a i haan, dice ew odin ake eT a 
EOUBN GFE. c:.. Go weiss ot eee qeeree 
Failure to prove breachof ................. 


INES (0.8 (i 0s ON Beet te i ete gegen og ae 


F.o.b..ae toprice.......... 


RPUIPOONT GIN ON OUIID 55 © 5... 3. 0 seers ew ene de eee 


MIN 6 iota Ratner as oe 


Breach of 
Failure to establish breach of 


CONTRACT 


me URSIN oii k. 5 occas: ora cu saeu eases 


CONTRACT OF SALES 


Failure to establish 


CONTRACT PRICE 


Established upon evidence ....................... 
ee OT OE CT RE TEN! OE ee re 
i ee rr ee eh ae 
Po ee crete er ee 


Conrect eiieant of awarded.........6 oo. 6 5 ccs cuss Jowmer eeh& 


CONTRACT REQUIREMENTS 


eer ree: 
.....501, 897, 920 
. 183 


. 686, 697, 763, 1009 


1021, 1026 

«ele ey ORF RIES 
ere 
ia. s se 
‘is $ mala dasa 
1205, 1213, 1747 
ay 


- .1582, 1586 


.179 


. .536, 539, 543, 683 


.1381 
..1374 
.1374 


ee tr EER Pk oe 5 5 be ee iene odes Rac eee eer 


CONTRACT TERMS 


SU oo Sk caweee ee mew ee oa ees meee eee 


Failure to conform to 


F.0.b. aacepeente Th... 5 Fi eI ES On eel 
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Warranty of suitable shipping conditions 
I 59h orcs saisns oui ¥ ie hed BE Ree 08 RN Oe NG 


Buyer’s remedy is recovery, not rejection ...................... 


CORPORATE VEIL 


SONI? gore <s:7s ae eee Cuan aR aes Wale a.04 


While the doctrine enables the corporate 
veil to be disregarded to prevent in- 
justice . . . it may not be used to shield 
a wrongdoer from the consequences of 
IID 3s i Aes. 55k et Sees Kae otek ey 4 


COUNTERCLAIM 
eer hm my 
Bie PN IN 52656 5 Gave eine Sik Fig. Ke OS ws. bo ose Fans, ches ig eee 


NON INNINBINE 5 sk eis ed Raa aly oKlea bess Fe es 2 


COVER PURCHASE 
I hs oro Rowe cts oss ct Se sa Eh. ira Saas Won Chale eee ORG 
Deduction for in violation of Act 


Reasonable price at time of delivery, not result- 
ing in damages 


Recovery of cost for 
CREDITORS’ AGREEMENT 


No defense . . 


DAMAGES 


ne ONIN io OG Ee paw ke eree k «che Sie 424.0 Pe ee 
Measure of, acceptance after breach .......................517, 521 
IS PEE a rg ech ig Ay as, abd g Wis dim one Gut eee ea sate: bole ee 
In transit, not caused by shipper 


Measure of 


Failure to mitigate in a commercially reasonable 
manner Sek 


Inconclusive evidence of 


Where inconclusive evidence is presented in 
claim for, the full contract price must be 
awarded totheseller.................. 
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Measure of for wrongful rejection ..... 


Measure of for nondelivery ..... 


DEDUCTIONS 


Tose ois. aed tok 6s et 
Not allowable ......... 


For repacking disallowed......... 


DELAY IN TRANSIT 


BEOy GIN T CURIS Gn osha wpe wad Se ee eek eee 


NOU ROU OMNIS fos icc es coe Dale wate nle es ot eee eet 


DELIVERED SALE 


ee INO 5 << Jase tae pivtyninde ibe flacanseghwecpualltee Lara ea 
DELIVERY 
II sc: tracainss! sad toalae tine eateaide Sicarce ARO Pe mE eh Grea a aa 


DELIVERY PERIOD 


OU MOO oo iis bs caeutee bc oo wee wee 


DISPUTE 
EP NO PN 8 acer eee wire at, kena ereesprese aie oa eterna eae 


DIVERSION 


Agreement to 


Constituting acceptance 
DOMINION 
Constituting acceptance 


EMPLOYMENT 


Of responsibility connected persons without prior 
approval 


EQUITABLE ESTOPPEL 
Not applicable 
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EVIDENCE 


I koa 5 8 AS oN Kx ePRIE ACIS Ae ER ee oe 
Executed affidavit 


Invoice, supporting claim of contract price...................... 


Unsigned copies of inspection certificates.......................778 
INE 27s gator tein wx wih. wn/s iste ip else Siierad yb a Aes enh eee 


EXPRESS AGREEMENT 


Absence of . 


EXPRESS WARRANTY 


ETRE TO Te PLC ae Te eer 


F.0.B. TRANSACTION 


Arrival after normal delivery period.............. 0.2.00 ..00 eeu. 

Shipping point basis........... 

Suitable shipping condition warranty not applicable 

Suitable shipping condition .............................521, 1604 

Suitable shipping condition... .. eee reyes 
NIUE sete seis les 0 las 6 RAR ae RONG GPR Oe Pees 

F.o.b. as to price...... 1394 

RENTS ET TA COPTER e 


FAILURE TO DELIVER 
Constituting breach of contract .........................1218, 1747 


Resulting in damages 


FEES AND EXPENSES 


In connection with oral hearing . 


FINANCIAL HARDSHIP 
No defense for violating § 2 of the Act 


FLAGRANT AND REPEATED VIOLATIONS 


Failure to pay promptly and in full ...... .120, 187, 681, 700, 767, 801, 
1034, 1040, 1046, 1124, 1126, 1137, 1141, 1143, 1592 


Failure to remit net proceeds, to pay damages, and 
to pay purchase prices when due..........................1889 


Ee 
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Failure to account truly and correctly .........................1726 

Failure to remit net proceeds promptly 

Failure to pay when due 

Unjust practices 

Unfair and deceptive practices .... .. 2... ccc cess cece cece 
FREIGHT ADVANCE 

Failure to establish 


FREIGHT CHARGES 


PAE eo OE av 6 Cah o Maran eee eC eT ee 


I 56 he i ie ela a en aed tt tee ee 
Recovery of, under terms of contract 
FULL PURCHASE PRICE 
Sab sia Race a slaul die Rica a cale o aca? =asd deat Oo eee 
GOOD DELIVERY STANDARDS 
pk ee eee err eer rr errr er eee ici |. 
i, i ee anes Merete 
GRADE REQUIREMENTS 
NO I ai. 's gadis i Bac Oe adie se es wee 
Warranty of 


GROSS PROCEEDS OF RESALE 


Less expenses resulting from breach, deter- 
mined as value of goods accepted .....................0405. 


Of resale accepted as value of goods received .... 


More than market value of goods similar to those 
required by the contract... 


ICING INSTRUCTIONS 
Change is not unreasonable 


IDENTITY 
Of goods inspected at shipping point.......................... 
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INSPECTION 


Variance of condition at shipping point and at 
destination 


Failure to seek . 
Damage by tip burn and Russet Spotting . 
Revealing poor quality and condition, lettuce ......... 


Untimely 


INSPECTION REPORT 
Restricted in scope 

INTERSTATE COMMERCE 
Proved on 5 transactions 
Unproved on 12 transactions 


Established 


INVOICE COSTS 
Inflated . 


INVOICE PRICES 


Balance claimed 
Reparation awarded . 


Failure to remit . 


JOINT VENTURE 


Absence of . 


JURISDICTION 


8 685k ik es BS Re bs ROR Rs 
Failure to proveon 12 transactione .... 1. 6... ccc eee ees 
Absence of..... 


Established by evidence of interstate com- 
merce transactions . 


MANAGEMENT AGREEMENT 


Not exceeded by disclosed agent 


Does not constitute joint venture......................... 
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MARKET VALUE 


Determination of 769, 803, 1604 
PRON I ulead aR ac Ee RR ee Oe Oe ee 


MERCHANTABILITY 


Failure to establish breach of warranty of....................... 


MISREPRESENTATION AS TO CONDITION 


We ON GREIIIIODD <5 onss. cscs ox ces aveedte wth eee 


NEGLIGENCE 
Te ON os 6 sd kono es ehiahewnavece naa ees 


NET PROCEEDS 


POG CON Ee oa eircnoatelh cleadedine hae ed sees eee 


NOTICE OF PAYMENTS TO BROKER 
MI oi pce west a ere arn 


OBLIGATION 


Absence of as to broker ..... 


ORAL HEARING 


Canesten OF... ......65.-danisniees bonnes bem reed Ha. 


Failure of respondent to offer evidence or to rebut 
evidence of intentional misconduct ....................... 


Failure of respondent to testify 


Pe CIO 505 A's Soy Wh wet ie ads ce whee were eles eee eo 


ORDER 


PRM EE CID fn hie6 6 0s Ra ee RHA wR eee 
Changing date of prior order 542 
Denying petitions to rehear and to reopen 1229 
Dismissing respondent’s Petition on Appeal ...................1223 
Denying motion to amend prior order .........................1402 
Denying petition for reconsideration 

Upon reconsideration 1391, 1404 
Pow winbinpateds GiNOUNE «oo. oa 5s ose SO A WII iar ate 
Upon reconsideration ........................762, 1014, 1581, 1603 
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Denying motion to reopen after default........................1082 

On reconsideration.......... 1735, 1752, 1573 

Or IN BIE on 565 ok ine bi vee ee veemeresawion Ou OUD 

EE EME ET Ce ee 

For undisputed amount ....... 1901 

RG ited. bcd ee wee evo Hie eh eke Vices cae <a ett 
PARTIAL PAYMENTS 


Allocation of ..... 


PERFORMANCE 


Doctrine of impossibility not available as de- 
Ts lec fn sch atany ela ie ¥ SEROISdE Re ie Aces RE 


PREVAILING PARTY 


Entitlement and award of fees and expenses 


Awarded fees and expenses in connection with 
I rns. S25 G bids Warpch PORE & Ree ele a he Sire aeRO 


PROPRIETARY INTEREST 


Compensation for servicesonly ...............0.02 cscs eececes 


PUBLICATION OF FACTS 


Wilful, flagrant and repeated violations 


Flagrant and repeated violations 1126, 1141, 1143 


Wilful, flagrant and repeated violations ........1034, 1040, 1046, 1724 
Wilfull, flagrant and repeated violations ......102, 681, 700, 801, 1592 


PURCHASER 
I £5 5 sind AAs ww cn 8. ety rgb sank ovate eS aE ee Sp 
PURCHASES 


Failure to pay for 


PURCHASE PRICE 
Failure to pay promptly and in full 
PURCHASE PRICES 


ee ON AO GUNES ...w 5 5 ne cv koe cca Sew, Soteeelieke Seo. 


Faalure to pay in full 
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Failure to pay when due 


QUANTITIES RECEIVED 


ee | | ee ee 


REAL PARTY IN INTEREST 
Established 


RECOUPMENT 


Ce ORC IIE ois 8 6 i 5c iene dle ae ae ee 


REJECTION 


ee I ae ois 2 ok acts Bn BRR E OE 


Without reasonable cause ................... 00 ce eeuee 


Pre Gls CIO «5s 5.'o.d. 5 xs oie rd ced hanes cate eeee 
WON hd tad re PIV ee eeu esceyicaeeusenun 


RESALE 


Pie OUR NORAE ic iO. ais Sa Sas 
Not feasible 


.115, 512, 697 


..1133, 1582 
. 892 
ere 


...521, 1133 


CONOR OE eo oi OE, ee le an ae ee 


Prompt and proper 


RESALE PRICE 


Accepted as market value 
SALES 


Failure to establish entire lot claim 


SAMPLE SHIPMENT 


Blueberries 


Failure to approve, in good faith ..... 26.2.6... cece cece ces 


SANCTION 


DVO Gree: sg eck ccs ces went ce: 99, 767, 1124, 1137, 1399 


Suspension for 30 days 


Suspeaides for GO GHG: . . «6.66.66 5 cece esiedenc eR 


Suspension for 60 days 


I I i dc oie eV eaeeeweh ue oat anes 


1392, 1726 
. .1042, 1044 


. .1577, 1722 
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NI GEE COMINOE. ak cs PRE eae he 
Suspension for 70 days 120, 187 
oi Gk sos de div ev ae eager ee ee ee 


Suspension for 90 days 
Revocation of license .........................1904,1906,1908,1938 


SANCTION TESTIMONY 
INNO nik ns he ors He Hale Gs oases wee ree ee 


SHOW CAUSE PROCEEDING 


Issues in not the same as in the settle- 
ment proceeding ....... 


SELLER 


Actual . 


SET-OFF 


Achievement of . . 


STATUTORY AUTHORITY 
Sections 4d(d) and 4d(b) not in conflict 


SUITABLE SHIPPING CONDITION 


Breach of warranty of ................521, 808, 808, 1133, 1219, 1604 
Warranty of not applicable....................909, 1021, 1877, 1582 


SURETY BONDS 
Failure to post . . 


TESTIMONY OF THIRD PARTY 


Absence of as to condition . 
TITLE 
Passing of . 


TRANSPORTATION SERVICE AND CONDITIONS 


I es. .6 5 icbie ss cd stalg a9 5.9.0 8 Sib 0:5 4.0 hw es SR ee eee 
Not normal oe 5 he 9 ws sia an RCE ec Sate eg 
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UNJUST PRACTICES 


Failure to account truly and correctly .....................05. 


Failure to pay brokerage fee 
Failure to pay net proceeds ......... 


Paihite 00 DEY PUTONNED PRIOOE... «ooo oc ene Venn eden 


UNLOADING 


CABOCIEMUIING SOCUIRMNEO: s ~ on oo os 6 ha hein weeoeet esas aR 


UNSECURED CREDITORS 


en OE vO FR on 5 oii vce ene ei ee 


VALID REJECTION 
re ee I ooo lea co ko KS be i ede Ree eee 


WARRANTY OF GRADE OR QUALITY 
Waianae tek Cates MO OE aig k os. once hi ec dae cdvedes ices 


WARRANTY OF SUITABLE SHIPPING CONDITION 


Failure to establish 


WITHHOLDING 


PLE i OU ORMIRMIE ses ose kee Cot el eee eee eee 


Entitlement to, from contract prices 


WILFULNESS FACTOR 
Not negated by inability to pay 
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